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Contributors and Articles 


Courts of Claim 


THE OBLIGATIONS of government have increased with the 
expansion of government and the enlarged scope of its 
activities. How a theory of state accountability has gradu- 
ally developed and replaced the historical principle of 
sovereign immunity is told in this issue in a series of 
three articles on courts of claims. The Illinois, Michi- 
gan, and New York courts are representative of the ways 
in which the states have approached the problem oi 
claims against the state and have refuted the ancient 
concept that “the king can do no wrong.” 

Chief Justice Robert P. Eckert, Jr., of the Illinois 
Court of Claims discusses (page 258) the evolution of the 
present court of claims which is based on the conviction 
that claims against the state are better handled judicially 
than in the legislature and that judicial precedents are 
important in litigation involving the state. 

The Michigan Court of Claims has similarly evolved 
out of a legislative background. This background and 
the legal basis of the present court is described (page 
262) by Judge Joseph A. Moynihan, Presiding Circuit 
Judge of the Michigan Court of Claims. 

In outlining the practices and procedures of the New 
York Court of Claims, Presiding Judge James J. Bar- 
rett discusses (page 267) the historical background of the 
court and its development into an integral part of the 
state judicial system. 


The Executive Council 


Atrempts to deal with the complexities of modern gov 
ernment are evident in the executive branch as well as 


in the judicial and legislative. One of the devices to aid 
the executive and contribute to the more efficient fune. 
tioning of state government is the executive council 
which played an important part in our colonial history, 
A modern adaptation of this idea was tried in Wiscon. 
sin from 1931 to 1939. In this issue Paul James Collins, 
formerly Research Associate of the Wisconsin Legisla- 
tive Reference Library, appraises (page 269) the need 
of such an agency in the executive branch and discusses 
the activities of the recent council in Wisconsin. 


1947 Legislation 


SUPPLEMENTING the account of 1947 legislative action 
featured in the July issue of State Government is a 
summary (page 275) of action by those states whose 
legislatures were still in session at the end of June. This 
summary does not attempt to cover the entire range of 
state legislation but is concentrated on those topics of 
greatest interest to the states generally. 


Staff Announcement 


Mr. FRANK SmorTuHeRrsS has joined the staff of the Coun- 
cil of State Governments as Director of Research and 
Publications. For seventeen years Mr. Smothers was a 
reporter and foreign correspondent for the Chicago 
Daily News, and he subsequently served for four years 
as editor of the editorial page of the Chicago Sun. He 
has for many years been interested in and connected 
with government problems and organizations. 

Lynton K. Caldwell, formerly Director of Research and 
Publications with the Council is now Professor of Political 
Science at Syracuse University. 
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WILL BE HELD OCTOBER 26 TO 28, 


1947 AT 


BOSTON, MASSACHUSETTS 


as guests of 
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The Illinois Court of Claims 


By Rosert P. Eckert, Jr. 


Chief Justice, Illinois Court of Claims 


BSOLETE as the phraseology may be, the old 
theory that “the king can do no wrong,” re- 
mains startlingly alive. Because of that an- 

cient concept, now restated “the sovereign can not 
be sued without its consent,” the proper adjudica- 
tion of claims against states has been woefully re- 
tarded. Originally the theory was coupled with 
legal processes by which the sovereign gave its con- 
sent, but unfortunately, the theory was adopted in 
many states without the correlative processes, so 
that the state legislature became the forum of ad- 
judication. 

At the beginning of its statehood, Illinois took a 
surprisingly liberal and progressive attitude. Its 
constitution of 1818 made no provision for the ad- 
justment of claims against the state, but the follow- 
ing year the general assembly passed an act which 
provided that the auditor of public accounts might 
sue and be sued on behalf of the state. When a 
judgment of a court of general jurisdiction was 
rendered against the auditor, he was authorized to 
draw a warrant on the state treasurer for the 
amount of the judgment, and the warrant was pay- 
able out of moneys not otherwise appropriated.' 

This act was repealed in 1829? by an act which 
provided that the auditor might be sued, but that 
the judgment would not be conclusive upon the 
state until examined by the general assembly, and 
an appropriation made to satisfy the judgment, or 
so much of it as the general assembly might deem 
just. The suit could be brought only in the county 
where the capitol was located; express provision 
was made for appeal to the supreme court. The act 
was replaced in 1845 by another act which was, 
however, substantially the same. 

The constitution adopted in 1848 provided that 
the general assembly should direct by law the man- 
ner in which suits might be brought against the 
state.‘ Apparently, the general assembly failed to 
act, and between 1848 and 1870 the only applicable 
law was a special act covering unliquidated claims 
arising from canal construction. A proposed con- 
stitution in 1862 provided that suits against the 
state might be brought in the circuit court of the 
county where the seat of government was situated, 
but permitted a change of venue in proper cases. 


Hinois Laws, 1819, p. 184. 

2Revised Laws of Illinois, 1829, p. 171. 
3Revised Statutes, 1845, pp. 394, 464. 
4Constitution of 1848, Art. III, Sec. 34. 
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The constitution adopted in 1870, however, and 
still in force in Illinois, reverted to the earlier and 
narrower conception of sovereign immunity from 
suit, and provided that the state should never be 
made a defendant in any court of law or equity. 
From the debates in the constitutional convention 
of 1869-70, it appears that this provision was a re- 
sult of the state’s experience with internal improve. 
ment and canal bonds.’ Briefly stated, that experi- 
ence dated from 1841, when the fund commissioner 
of the canal obtained more than a quarter of a 
million dollars from two New York financiers, 
Macalister and Stebbins, delivering for security 804 
bonds of $1,000 each. Shortly thereafter, thirty in- 
ternal improvement bonds, of like amount, were 
turned over to the same men for further advances 
which, in fact, were never made. Ultimately, it ap- 
peared, Macalister and Stebbins had received bonds 
and script of the value of $913,215.44 for an ad- 
vance of $261,560.83. Upon failure of the state to 
comply with the terms of its contract, the bonds 
were declared forfeit, and Macalister and Stebbins 
demanded full payment of the nine hundred and 
thirteen thousand odd dollars.’ 

In 1846, the legislature authorized the funding of 
the state debt at par, but specifically excluded the 
claims of Macalister and Stebbins. A separate act 
authorized a settlement with them at twenty-six 
cents on the dollar,’ an offer which they refused. 

Two years later, however, a settlement, author- 
ized on the basis of repayment of moneys actually 
advanced, with 7 per cent interest,’ was accepted, 
and all but 114 bonds were funded. The latter had 
passed into the hands of other persons, who claimed 
they purchased the bonds without knowledge of 
the state’s refusal to pay at par. The holders be- 
sieged the legislature for payment until 1865, when 
an act was passed compelling the surrender of the 
bonds under penalty of forfeiture of both principal 
and interest. Final settlement was made at approxi- 
mately 25 per cent of their face value. 

In the constitutional convention of 1869-70, it 
was contended that these bond holders were not, in 
fact, bona fide purchasers, but that if the question 


‘Constitution of 1870, Art. IV, Sec. 26. 

®Debates, Constitutional Convention 1869-70, p. 961. 

7See: Davidson & Stuve’s History of Illinois, p. 673; Ford’s 
History of Illinois, p. 210; Laws, 1846, p. 163; Laws, 1849, p- 
43- 
SLaws, 1846, p. 164. 
9Laws, 1849, p. 43. 
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had been before a court for judicial determination, 
the court would have been bound by technical rules 
of evidence, and might have allowed full recovery.” 
A proposed amendment to the prohibition of the 
constitution (that the state could not be sued), per- 
mitting the general assembly to provide for commis- 
sioners or arbitrators to investigate and report 
daims against the state, although subject to review 
by the legislature, was defeated. It was successfully 
argued that such a provision would enable the 
legislature to shift responsibility, and that the com- 
missioners would be irresponsible groups subject to 
political pressure. 

And so the constitution, as adopted, included the 
principle of sovereign immunity; only in the legisla- 
ture itself could any relief be had for claims against 
the state until 1877, when an act was passed creat- 
ing a commission of claims. It was composed of one 
judge of the supreme court, and two circuit judges, 
assigned by the chief justice of the supreme court. 
The commission was authorized to “hear and deter- 
mine all unadjusted claims of all persons, against 
the state,” according to the principles of equity and 
justice;"' awards were filed with the auditor of pub- 
lic accounts; and a statement of awards was re- 
quired to be submitted to the general assembly. 
The commission met at the capitol every two years; 
the auditor was ex-officio clerk. 


Act of 1877 Amended 


The act of 1877 was amended in 1881, and again 
in 1889." By the latter amendment, the governor 
was given power to appoint the three commission- 
ers, who were to be “learned in the law and experi- 
enced in its practice,” and not more than two of 
whom could be members of the same political party. 
The appointment, made with the advice and con- 
sent of the senate, was for a four year term, and 
designated one of the three as president of the com- 
mission. It required that the commission meet an- 
nually, and empowered it to appoint a bailiff and a 
messenger, to adopt rules for the proceedings before 
it, to enforce its rules and preserve order and de- 
corum as in courts of general jurisdiction, and to 
hear and determine (1) all unadjusted claims 
founded upon any law of the state, or any contract, 
express or implied; (2) claims referred to it by 
either house; (3) claims for taking or damaging 
property by the state; and (4) unadjusted claims 
against state institutions. The commission was also 
given authority to consider setoffs, counter-claims, 
and claims of the state for damages, liquidated or 
unliquidated. Hearing and determination were to 
be in accord with “the principles of equity and 
justice.” 
~ WDebates, Constitutional Convention 1869-70, p. 961. 

Laws, 1877, p. 64. 

Laws, 1889, p. 69. 
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This act, as amended, was replaced, in 1903, by 
an act creating the first Illinois court of claims, and 
prescribing its powers and duties."* The court was 
composed of three judges, appointed by the gover- 
nor. The auditor of public accounts was ex-officio 
clerk. The court met annually in Springfield, on 
the first Monday of October. Its jurisdiction was 
similar to that of the preceding commission, and all 
claims were required to be filed with the auditor on 
or before the first day of May next preceding a ses- 
sion of the court. Evidence taken on claims was re- 
quired to be filed on or before the first day of the 
succeeding August. 


Changes in the Court 

In 1917, the legislature abolished this court and 
established a new court, whose organization was 
substantially the same as that of its predecessor, ex- 
cept that the secretary of state replaced the auditor 
of public accounts as ex-officio clerk." A chief jus- 
tice and two judges were appointed by the gover- 
nor, by and with the advice and consent of the sen- 
ate, their terms of office being from the date of their 
appointment until the second Monday of January 
next succeeding the election of a governor, or until 
their successors were appointed and qualified. They 
were required to take the constitutional oath of 
office; and concurrence of two members of the court 
was necessary for a decision. The court held five 
terms at the capitol each year. 

The act gave the court power “to hear and deter- 
mine all claims and demands, legal and equitable, 
liquidated and unliquidated, ex contractu and ex 
delicto, which the state, as a sovereign common- 
wealth, should, in equity and good conscience dis- 
charge and pay,” and all claims against the state for 
accidental injuries or death suffered in the course 
of employment by any employee of the state, the 
determination of the latter class of cases to be in 
accordance with the Workmen’s Compensation Act. 
It contained the provision that the jurisdiction of 
the court was exclusive, and that no appropriation 
should be made by the general assembly to pay any 
claim or demand within the jurisdiction of the 
court, unless an award was first made by the court. 

Prior to the passage of this act, few cases were 
filed in the court of claims. The first volume of the 
Illinois Court of Claims Reports, containing the 
decisions of the commission and of the first court, 
for a period of sixteen years, from 1889 to 1905, con- 
tains only 125 cases; the second volume, covering a 
ten-year period, containing cases decided from 1905 
to 1915, reports only 143 cases. The fact that 
awards had been restricted to cases involving recog- 
nized legal rights, and were denied for damages for 
the negligence of agents of the state when perform- 


13Laws, 1903, Pp. 140 
144Hurd’s Revised Statutes, Chap. 37, Secs. 331-3410. 
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ing governmental functions (because at common 
law the state was not liable in such cases), un- 
doubtedly accounted, at least in part, for the few 
cases brought to the claims tribunal. Broader relief 
was possible in the legislature itself where there was 
no policy against the appropriation of moneys for 
claims not first filed in the court. 

With the passage of the act of 1917, it became a 
custom to file all claims in the court, and the gen- 
eral assembly adhered rather strictly to the policy 
of refusing appropriations for claims not there 
heard and allowed. 


Extension of Grounds of Recovery 


The most interesting development under this act, 
however, was the gradual extension of grounds of 
recovery. The decisions of the commission and the 
earlier court, which repudiated the contention that 
the court was created to make awards regardless of 
the law otherwise applicable in courts of general 
jurisdiction, decisions which restricted recovery to 
legal and equitable rights recognized by courts of 
general jurisdiction, gradually gave way before new 
theories of equity and good conscience. The court 
began allowing claims in which there was no legal 
or equitable right of recovery were the case heard 
in a court of general jurisdiction, and according to 
generally recognized legal and equitable principles. 
The grounds of the new decisions were character- 
ized, ay as social justice; then as social justice and 
equity; and later, and long, as equity and good con- 
science. Since many of the cases involved questions 
of tort liability, the rule of equity and good con- 
science became a sort of doctrine of respondeat 
superior applicable to the state in the exercise of 
governmental functions. The decisions of the court 
during that liberal period, roughly from 1920 to 
1927, are rather obviously an attempt to mitigate 
the harshness resulting from the inapplicability of 
the rule of respondeat superior. 

After the first departure, in 1920, in the allow- 
ance of a claim on the basis of equity and justice 
without regard to a legal or equitable cause of ac- 
tion,’® many like decisions followed. Yet other 
claims were denied with seeming inconsistency. It 
is difficult, in reading the reported decisions of the 
court at that period, to determine what guided it in 
separating those cases which came within the broad 
principle from those which lay beyond. When the 
inconsistency became apparent to the court, it en- 
deavored to define justice and equity,'? and thus 
avoid the pitfalls inherent in the equity and good 
conscience doctrine. 


This likewise, proved unsatisfactory. The court 


lsHenke v. State, 2 C.C.R. 11. 
16Good v. State, 4 C.C.R. go. 
\7Perry v. State, 6 C.C.R. 81. 


became increasingly aware of the tendency: of its 
decisions and the extent to which an originally 
innocent-seeming doctrine was being carried. There 
then began a return to the earlier decisions. The 
period from 1927 to 1933 was one of transition, 
After an exhaustive review of authorities, and with 
knowledge of the unfortunate lack of uniformity jp 
prior decisions, in the case of Crabtree v. State," the 
court held (1933) that although the legislature had 
power to pay claims on its own initiative, the court 
could exercise only such authority and power as 
was delegated to it under the act creating it, and 
that that act gave it no power or authority to allow 
any claim unless the claim were based upon a legal 
or equitable right. In brief, the court held that its 
jurisdiction was limited to claims in respect to 
which the claimant would be entitled to redress 
against the state, either at law or in equity, if the 
state were suable. (That decision has been con. 
sistently followed since its rendition.) In tort cases, 
the court again followed the common law, holding 
that the doctrine of respondeat superior had no 
application to the state in the exercise of its govern- 
mental functions." 


Act of 1945 


This denial of claims sounding in tort ultimately 
led to the passage, in 1935, of an act apparently in- 
tended to create state liability for tortious acts of 
agents and employees.” The bill was vetoed by the 
governor. In 1937, and again in 1943, similar bills, 
passed by the legislature, met a like fate. In 1945, 
however, the present court of claims act was passed, 
and became effective July 1 of that year.*' It recog- 
nizes, at least partially, that the old theory of sover- 
eign immunity has become outmoded in an era of 
ever-increasing governmental activity; that justice 
demands, instead, a theory of state accountability. 

The present court consists of two judges and a 
chief justice, appointed for four year terms by the 
governor, by and with the advice and consent of 
the senate. The court annually holds three sessions 
at Springfield, beginning on the second Tuesday of 
January, May, and November, and frequent special 
sessions in both Chicago and Springfield. The secre- 
tary of state is ex-officio clerk of the court, acting by 
a deputy appointed by the secretary but an officer 
of the court. 

The court has jurisdiction to hear and determine 
all claims against the state “founded upon any law 
of the State of Illinois, or upon any regulation 


18 > C.C.R. 207 


19McDonald v. ‘State, 8 C.C.R. 84. 

20House Bill No. 576 (1935). 

21111. Rev. Stat. 1945, Chap. 37, Sec. 439. 1-439.24. See also: 
University of Chicago Law Review, Vol. 4, No. 3, p. 442 (1937): 
Illinois Constitutional Convention Bulletins, 1920, Bulletin 
No. 10, Sec. X, p. 864. 
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thereunder by an executive or administrative officer 
or agency”; all claims against the state “founded 
upon any contract entered into with the State of 
[llinois”; and all claims against the state “for dam- 
ages in cases sounding in tort, in respect of which 
daims the claimants would be entitled to redress 
against the State of Illinois, at law or in chancery, 
if the state were suable, and all claims sounding in 
tort against The Board of Trustees of the Univer- 
sity of Illinois.”” Damages recoverable in tort cases, 
however, are limited to $2,500 to or for the benefit 
of any claimant. The defense, that the state is not 
liable for the negligence of its officers, agents, and 
employees in the course of their employment, is ex- 
ressly made inapplicable. 

The act of 1945 also includes provision for the 
determination of claims for personal injury or 
death, arising out of and in the course of the em- 
ployment of any state employee in accordance with 
the provisions of the Workmen's Compensation Act 
or the Workmen’s Occupational Diseases Act, as 
the case may be. And the court is given jurisdiction 
of all claims for recoupment by the state against 
any claimant. Every claim cognizable by the court, 
not otherwise sooner barred by law, must be filed 
within two years alter it first accrues. 

The court has power to, and has established rules 
for its government and for the regulation of practice 
therein; it may appoint commissioners to assist the 
court in such manner as it directs and may dis- 
charge them at will; it has the power to issue sub- 
poenas to require the attendance of witnesses and 
to require the production of any books, records, 
papers, or documents relevant as evidence. Concur- 
rence of two judges is necessary for a decision in 
any case, and the court is required to file a written 
opinion in each case when finally determined. 

Under the rules adopted by the court, pleadings 
and practice at common law, as modified by the IIli- 
nois Civil Practice Act, are followed except as is 
otherwise specifically provided by the rules; cases 
are commenced by the filing of a verified com- 
plaint; the state, by its attorney general, must plead 
within thirty days thereafter; the claimant is al- 
lowed fifteen days for reply. ‘There are, of course, 
provisions for extensions of time. At the next suc- 
ceeding term alter a case is at issue, it is set for 
hearing by the court and assigned to one of three 
commissioners who thereupon, after notice to both 
parties, proceeds to hear the evidence and make 
recommendation to the court, functioning largely 
like a master-in-chancery. Every effort is made to 
have the testimony taken at a place convenient to 
the claimant and his witnesses. 

After the testimony has been completed and filed 
with the clerk, both parties may file briefs and argu- 
ments, and either party may request oral argument, 
a in courts of review. When the record is com- 


plete, it goes to the judges, one of whom is as- 
signed to write the opinion. There are provisions 
for rehearing after the rendition of the court’s deci- 
sion. The practice is thus something of a hybrid 
between practice in trial courts and on appeal. In 
all cases, except workmen's compensation, an ap- 
propriation must be made by the legislature at its 
next session, to pay the award made by the court; 
for workmen's compensation cases, the legislature, 
at each session, makes a blanket appropriation out 
of which awards are immediately paid after ap- 
proval by the governor. 

From July 1, 1945, to July 1, 1947, 232 claims, 
totaling more than $1,400,000, were on the court’s 
docket. In 116 of these cases, awards were made in 
excess of $238,000 and were denied in thirty-six 
cases involving more than $125,000. Forty-one 
cases, dismissed on claimants’ own motions or for 
want of prosecution, involved approximately $350,- 
ooo. At the end of the biennium, on July 1, 1947, 
the thirty-nine cases remaining on the docket 
sought awards aggregating $650,000. 

Because of the constitutional prohibition, it is 
not possible to include the Illinois court of claims 
as an integral part of the judicial system of the 
state. The awards made by the court are only a 
recommendation to the legislature, and its deci- 
sions, of course, cannot be appealed. Section 23, 
of the act of 1945, states that it is “the policy of the 
general assembly to make no appropriation to pay 
any claim against the state, cognizable by the court, 
unless an award therefor has been made by the 
court.” The legislature thus retains its power to 
make appropriations irrespective of ‘the court’s de- 
cisions. The legislature, however, despite political 
influences and pressures, has closely adhered to the 
stated policy, so that the court in fact, if not in 
theory, is a court of first and last resort, yet a court 
unable to enforce its decrees. Its continued exist- 
ence, even though restricted, is nevertheless evi- 
dence that claims against a state are better handled 
judicially than in legislative forums, and that judi- 
cial precedents are as important in litigation in- 
volving the state as in litigation between individ- 
uals in courts of general jurisdiction. 

The new act, permitting recovery in tort cases, 
has done much to lessen criticism of the state and of 
the court. The financial inability of many public 
employees and officials to respond in damages for 
negligence, frequently, in the past, resulted in un- 
due hardship to the victim of a tort. The new act 
provides a remedy, at least to the extent of the 
statutory maximum of $2,500. Whether such a 
maximum is necessary, or desirable, remains a de- 
batable question. Contrary to all expectations, tort 
claims allowed and paid during the period of July 
1, 1945, to July 1, 1947, amounted to only $6,931.80. 


(Continued on Page 279) 
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Michigan’s Court of Claims 


By JoserpH A. MoyNIHAN 


Presiding Circuit Judge, Michigan Court of Claims 


N 1939 the legislature of Michigan created the 

court of claims, containing provisions whereby 

a citizen may have due process of law in the 
adjudication of his claim against the sovereign. 
Such legislation for the first time enabled a citizen 
to proceed against his state as against a fellow citi- 
zen. This is an indication of a modern view of pub- 
lic policy which would subject the governing body 
to its Own enactments as well as those which it 
controls. 


Legislative Machinery 

The act sets up machinery by which an impartial 
judge may render decisions on claims against the 
state based upon legal principles and facts estab- 
lished in open court. It provides a forum where the 
people of the state who have claims against the 
state of Michigan can present them and have them 
adjudicated on their merits, entirely exempt from 
political pressure. 

In the formative years of our state government 
such claims were presented to the legislature, each 
claim was considered individually, and any sum 
granted in recognition of a claim followed the ordi- 
nary course of appropriative legislation. As the 
service of the state to its citizens increased, the obli- 
gations of the state enlarged proportionately. This 
augmented service and the resultant claims bur- 
dened the work of the legislature, and the Constitu- 
tion of 1850 gave the board of state auditors the 
right to “adjust all claims against the state not 
otherwise provided for by general law.” 

A resolution was presented to the constitutional 
convention in 1907—1908 that a constitutional court 
of claims be created. The resolution provided for 
a jurisdiction broader than that of the present 
court. The proposal, however, was never incorpo- 
rated in the constitution. 

The next action was in 1929, when an act was 
passed authorizing the state administrative board 
to hear and pass upon claims against the state aris- 
ing from negligence, malfeasance or misfeasance of 
state officers, employees, commissions, and all other 
governmental divisions. 

As the scope of government reached further into 
the livelihood and lives of our citizens many claims 
arose and the investigation, factual and legal re- 
view, and determination impeded the functions of 
the state officers. Efficient government demanded 
that the determination of claims be made by per- 
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sons especially qualified by training and _ experi- 
ence. 

Thus in 1939 the legislature created the court of 
claims. The complexity of statutory provisions and 
the fundamental rights of the state and its duty to 
its citizens were cognizable to the circuit judges, 
and it was in this body, acting as judges of the 
court of claims, that the legislature vested the de. 
termination of the responsibility of the state. This 
was an admirable step, as it eliminated the confu- 
sion usually inherent in a new court. 

There have been amendments to the act in 1941, 
1943, and 1945, with the result that Michigan now 
has what might be termed a somewhat limited act, 
The court has exclusive jurisdiction to hear and 
determine all claims ex contractu and ex delicto 
against the state, but the defense of governmental 
immunity has been and is being upheld in many 
cases, based upon a strict interpretation of the act. 

The rules and procedure of the circuit courts are 
followed where applicable, and the supreme court 
is authorized to make special rules when necessary. 
One departure from the circuit court practice is 
that court costs may be imposed at the discretion of 
the judge presiding, and costs are rarely assessed. 


Filing of Claim 

An action is commenced by filing in the office of 
the clerk of the court a statement of claim, sworn 
to before a person duly authorized to administer 
oaths, setting forth with reasonable certainty the 
nature and extent of the claim. In the event a 
claim is composed of diverse elements of damage, a 
bill of particulars is required showing with accuracy 
the amount of damage claimed for each item. The 
petitioner must furnish three copies, one for the 
court files, one for the attorney general, who acts as 
counsel for the defendant, and one for the depart- 
ment named as defendant. The state is required to 
file an answer or such other pleading as may be 
necessary, within fifteen days from the filing date of 
the claim. If the defendant denies the right of re- 
covery to the claimant, the case is then at issue and 
an adjudication of the dispute must be had before 
the court. After a case is at issue, hearings are held 
at the succeeding term of court convenient to all 
parties. 

Four terms of court are held each year in the city 
of Lansing, commencing on the third Monday of 
September and the first Mondays of December, 
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Michigan’s Court of Claims 


March, and June. Special terms may be held at any 
time during the year and at places other than 
Lansing when it is found that such case or cases 
could be more expeditiously handled in some other 
locality. Because of this flexibility the dockets of 
the court will never become stagnant, and all cases 
are assured an early hearing. 

The presiding circuit judge selects a circuit judge 
to act in the court of claims for each term. 


Cases Adjudicated 

Since the inception of the court, on October 16, 
1939, cases have been adjudicated involving de- 
struction of dams by protected wild animals; per- 
sonal injuries resulting from automobile accidents 
involving state-owned vehicles, and automobile acci- 
dents on improperly maintained highways as well 
as those alleged to have been so maintained and 
resolved in favor of the state; damages arising from 
a breach of contract between a state department 
and an individual; damages arising from the set- 
tling of a bridge where muck was forced on sandy 
soil; salary damages given to state employees after 
illegal dismissal from the classified civil service of 
the state; compensation denied to a man who 
served thirteen years in prison for a crime he was 
later exonerated of having committed; refunds of 
various state taxes; damages allowed for destruc- 
tion of property by inmates of a state home for 
feeble minded; and many others. 

The act provides that payment of judgments 
against the state shall be made from the funds ap- 
propriated to the department involved in the suit, 
if the department has sufhcient funds. There is 
also a fund of $30,000 set up in the court of claims 
budget for payment of judgments which cannot be 
met by the departments. If neither of these meth- 
ods of payment is sufhcient, then the matter is re- 
ferred to the next legislature following the judg- 
ment, for a special appropriation. 

Presiding Circuit Judge Joseph A. Moynihan, De- 
troit, is the head of the court. The attorney gen- 
eral and his assistants represent the state in all 
cases. ‘The clerk is appointed by the presiding cir- 
cuit judge and also acts as the court stenographer. 
All testimony presented at trials is recorded. The 
court officer is a man who is selected from the 
capitol police by the superintendent of the capi- 
tol. 


Text of Law 

The amended act in effect at this time is as fol- 
lows: 

AN ACT to create a court of claims; and to prescribe 
its jurisdiction, powers and duties, the practice and pro- 
cedure therein, and the time within which actions against 
the state and any department, commission, board, in- 
stitution, arm or agency thereof may be brought. 
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The People of the State of Michigan Enact: 


COURT OF CLAIMS ACT; SHORT TITLE. 
Section 1. (Act 135, Public Acts 1939) This act shall be 
known and may be cited as “the court of claims act.” 


COURT OF CLAIMS; JUDGE, DESIGNATION BY 
PRESIDING CIRCUIT JUDGE; ABSENCE OR DIS- 
ABILITY. 

Sec. 2 (Act 135, P.A. 1939) The court of claims is here- 
by created. The presiding circuit judge of the state shall, 
from time to time, designate one or more of the circuit 
judges of the state to sit in said court as the judge there- 
of. Not more than one judge shall sit at the city of Lan- 
sing at any time. Any circuit judge so designated to sit 
as the judge of the court of claims who is not a resident 
of the city within which the court is held shall be com- 
pensated for the actual and necessary expenses incurred 
by him in traveling to and from the place of holding 
such court and during his stay there, to be paid out of the 
appropriation made therefor by the legislature. 

In case of the disability or absence from the place of 
holding court of any circuit judge before whom while 
sitting as the judge of the court of claims any case has 
been tried or motion heard, any other circuit judge desig- 
nated to sit as the judge of the court of claims is hereby 
authorized to grant any order in regard to such case 
which, under the provisions of section 1 of act number 
104 of the public acts of 1925, being section 13765 of 
the compiled laws of 1929, a judge of an adjoining cir- 
cuit is authorized to grant in case of absence or disability 
of a circuit judge. 

In case a circuit judge so designated to sit as the judge 
of the court of claims shall die before signing a judg- 
ment and after filing a finding of fact or rendering an 
opinion upon proof submitted and argument of counsel 
disposing of all or part of the issues therein involved, 
any successor of his as judge of the court of claims shall 
be and he is hereby authorized and empowered to pro- 
ceed with said suit in a manner consistent with said 
finding or opinion and he is hereby given the same pow- 
ers as he would have had if said finding of fact had been 
made or said opinion had been rendered by such succes- 
sor himself. 


SESSIONS, PLACE: COURT OFFICER. 

Sec. 3 (Act 199, 1945) The court shall hold at least 
four sessions in each year; each of such sessions shall be 
held in the city of Lansing except that if the judge or 
the presiding circuit judge shall determine that the hear- 
ing of a particular case could be held at less expense in 
some other place in the state, he may designate the time 
and place of holding such session accordingly, giving due 
notice thereof to all interested parties. In such case the 
sheriff of the county within which such case is heard, or 
one of his deputies, shall serve as court officer without 
additional compensation therefor. The board of state 
auditors shall furnish the court with suitable space and 
equipment in the city of Lansing. 

CLERK AND STENOGRAPHER, SALARY; COURT 
OFFICER, SERVICE OF PROCESS. 

Sec. 4. (Act 237, 1943) The presiding circuit judge 
shall appoint and may at his pleasure remove one per- 
son who shall act as both clerk and stenographer of said 
court. The person designated as such shall receive an 
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annual salary of $4,200, payable semi-monthly and for 
making copies of records, proceedings and testimony and 
furnishing the same at the request of the claimant, or 
any other person, he shall be entitled in addition to the 
salary so appropriated, to the same fees as are by law 
provided for court stenographers in the circuit court of 
this state. No charge shall be made against the state for 
services rendered by him as clerk or stenographer or for 
furnishing copies of records, proceedings or testimony 
or other papers to the attorney general and he shall re- 
ceive no compensation for such services other than the 
salary provided for herein. In case of necessity the judge 
may appoint another person to act temporarily as clerk 
and stenographer of such court. 

The clerk shall furnish the court with such clerical 
and stenographic assistants as may be necessary and shall 
determine the compensation to be paid therefor, which 
shall be reasonable for the services rendered and shall 
be paid out of the appropriation made therefor by the 
legislature. 

The superintendent of the capitol shall designate from 
time to time a regularly employed capitol policeman to 
act as court officer, who shall receive no additional com- 
pensation for such service. Process issued by the court 
may be served by any member of the Michigan state 
police as well as any other officer or person authorized to 
serve process issued out of a circuit court. 

The clerk and stenographer and other clerical and 
stenographic assistants shall be paid their actual ex- 
penses incurred while in the discharge of their respective 
duties outside the city of Lansing. 

SALARIES AND EXPENSES, PAYMENT. 

Sec. 5. (Act 135, 1939) The clerk shall have author- 
ity to sign vouchers under the direction of the court for 
the expenses and salaries of the officers and employes of 
the court, which shall be paid as are other state ap- 
propriated funds. 

COURT OF RECORD; SEAL. 

Sec. 6. (Act 135, 1939) The court shall be a court of 
record. The presiding circuit judge shall adopt and pro- 
cure an official seal for the court of claims, with suita- 
ble device and inscription. A description of such seal, 
with an impression thereof, shall be filed in the office of 
the secretary of state. 

ATTORNEY GENERAL TO REPRESENT STATE. 

Sec. 7. (Act 135, 1939) The attorney general, or his 
assistants, shall appear for and represent the interests 
of the state in all matters before the court. 

JURISDICTION; CLAIMS LESS THAN $100, AD- 
MINISTRATIVE BOARD MAY HEAR, etc.; COUN- 
TERCLAIMS; PROCESS. 

Sec. 8. (Act 199, 1945) Except as provided in section 
13 of this act, the jurisdiction of the court of claims as 
conferred upon it by this act over claims and demands 
against the state or any of its departments, commissions, 
boards, institutions, arms or agencies, shall be exclusive: 
Provided, That the state administrative board is here- 
by vested with discretionary authority, upon the advice 
of the attorney general, to hear, consider, determine 
and allow any claim against the state in an amount less 
than $100.: Provided further, That any claim so allowed 
by the state administrative board shall be paid in the 
same manner as judgments are paid under section 19 of 


this act upon certification of the said allowed claim 
the secretary of the state administrative board to the clerk 
of the court of claims. The court shall have power and 
jurisdiction: 

1. To hear and determine all claims and demands, 
liquidated and unliquidated, ex contractu and ex delic. 
to, against the state and any of its departments, com. 
missions, boards, institutions, arms or agencies. 

2. To hear and determine any claims or demands, 
liquidated or unliquidated, ex contractu or ex delicto, 
which may be pleaded by way of setoff, recoupment or 
cross declaration on the part of the state or any de. 
partment, commission, board, institution, arm or agency 
thereof against any claimant who may bring suit in such 
court. Any such claim of the state or any department, 
commission, board, institution, arm or agency thereof 
may be pleaded by way of setoff, recoupment OF cross 
declaration in any action brought against the state, or 
such or any other department, commission, board, insti- 
tution, arm or agency of the state. 

The judgment entered by the court of claims upon 
any such claim, either against or in favor of the state or 
any department, commission, board, institution, arm or 
agency thereof, upon becoming final shall be res adjudi- 
cata of such claim. Upon the trial of any cause in 
which any demand is made by the state or any depart- 
ment, commission, board, institution, arm or agency 
thereof, against the claimant either by way of setoff, re- 
coupment, or cross declaration, the court shall hear and 
determine each of such claims or demands and if the 
court shall find a balance due from the claimant to the 
state it shall render judgment in favor of the state for 
such balance. Writs of execution or garnishment may 
issue upon said judgment the same as from one of the 
circuit courts of this state. The judgment entered by 
the court of claims upon any such claim, either for or 
against the claimant, shall be final unless appealed from 
as herein provided. 

The court of claims shall not have jurisdiction of any 
claim for compensation under the provisions of either Act 
No. 10 of the Public Acts of the First Extra Session of 
1912, as amended; Act No. 93 of the Public Acts of 
1929, being sections 235 and 236 of the Compiled Laws 
of 1929, as amended; or Act No. 329 of the Public Acts 
of 1937, as amended. This act shall not be construed 
so as to deprive the circuit courts of this state of juris 
diction over actions brought by the taxpayer under the 
provisions of Act No. 167 of the Public Acts of 1933 or 
any other actions against state agencies based upon the 
statutes of the state of Michigan in such case made and 
provided, which expressly confer jurisdiction thereof up- 
on the circuit courts, nor of proceedings to review find- 
ings as provided in Act No. 1 of the Public Acts of the 
Extra Session of 1936, or any other similar proceedings 
expressly authorized by the statutes of the state of Michi- 
gan in such case made and provided. 

PRACTICE AND PROCEDURE. 

Sec. 9. (Act 135, 1939) Practice and procedure in said 
court of claims shall be in accordance with the statutes 
and court rules prescribing the practice in the circuit 
courts of this state, except as herein otherwise provided. 
The supreme court shall have power to make special 
rules for said court. 
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Michigan’s Court of Claims 


DEPOSITIONS. 

Sec. 10. (Act 135, 1939) The statutes and rules govern- 
ing the taking of depositions in suits in the circuit courts 
of this state shall govern in the court of claims: Provided, 
however, That it shall not be sufficient grounds for the 
taking of the deposition of a witness that he resides more 
than 50 miles from the place of holding said court. 

WITNESSES POWER TO COMPEL ATTEND- 
ANCE. 

Sec. 11. (Act 135, 1939) The court of claims is hereby 
given the same power to subpoena witnesses and require 
the production of books, papers, records, documents and 
any other evidence and to punish for contempt as the 
circuit courts of this state now have or may hereafter 
have. The judge and clerk of said court may administer 
gaths and affirmations, and take acknowledgments of 
instruments in writing. 

NOTICE OF INTENTION TO FILE CLAIM TO 
BE FILED WITHIN ONE YEAR; CONTENTS AND 
LIMITATION OF ACTIONS. 

Sec. 11a. (Act 237, 1943) No claim shall be maintained 
against the state unless the claimant shall, within one 
year after such claim shall have accrued, file in the 
office of the clerk of the court of claims either a written 
daim or a written notice of intention to file a claim 
against the state or any of its departments, commissions, 
boards, institutions, arms or agencies, stating the time 
when and the place where such claim arose and in de- 
tail the nature of the same and of the items of damage 
alleged or claimed to have been sustained, which claim or 
notice shall be signed and verified by the claimant be- 
fore an officer authorized to administer oaths. Such claim 
or notice shall designate any department, commission, 
board, institution, arm or agency of the state involved 
in connection with such claim, and a copy of such claim 
or notice shall be furnished to the clerk at the time of 
the filing of the original for transmittal to the attorney 
general and to each of the departments, commissions, 
boards, institutions, arms or agencies designated: Pro- 
vided, That claim or notice of intention of filing any 
daim which has accrued prior to the effective date of 
this amendatory act may be filed within one year after 
the effective date thereof: Provided, however, That in all 
actions for property damage or personal injuries, claim- 
ant shall file with the clerk of the court of claims a notice 
of intention to file a claim or the claim itself within six 
months following the happening of the event giving rise 
to the cause of action. 

PLEADINGS. 

Sec. 12. (Act 135, 1939) In lieu of a declaration or bill 
of complaint, suit in said court shall be started by filing 
with the clerk thereof a verified statement of claim in 
the form of a petition setting forth with reasonable cer- 
tainty and with detail comparable to that required in 
the practice before the circuit courts of the state in a 
bill of complaint, the nature and extent of the claim, 
and to each petition when so filed shall be annexed a 
condensed statement of the items of said claim in the 
form of a bill of particulars. Answer shall be made 
thereto by the state, to which answer the claimant shall 
reply if new matter is therein set forth. In the event 
that the state makes a counterclaim either by way of 
setoff, recoupment or cross declaration, the same shall be 
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set up in a separate division of the answer with reason- 
able certainty and with detail comparable to a cross bill 
in a chancery case in the circuit courts of this state. 
Verification of such cross petition shall not be required. 
With each paper, including the original petition filed 
by the claimant, two copies thereof shall be furnished 
the clerk who shall immediately transmit one such copy 
to the attorney general and the other to the department, 
commission, board, institution, arm or agency involved 
in such litigation. 

JUDGMENT UPON STIPULATED FACTS, COURT 
MAY ENTER. 

Sec. 12a. (Act 137, 1941) The court may order entry 
of judgment against the state or any of its departments, 
commissions, boards, institutions, arms or agencies based 
upon facts as stipulated by counsel after taking such 
proofs in support thereof as may be necessary to satisfy 
the court as to the accuracy of such facts and upon being 
satisfied that such judgment is in accordance with ap- 
plicable law. 

REMEDY IN FEDERAL COURT AS BAR TO JUR- 
ISDICTION. 

Sec. 13. (Act 135, 1939) No claimant shall be per- 
mitted to file claim in said court against the state nor 
any department, commission, board, institution, arm or 
agency thereof who has an adequate remedy upon his 
claim in the federal courts, but it shall not be necessary 
in the petition filed to allege that claimant has no such 
adequate remedy, but that fact may be put in issue by 
the answer or motion to dismiss filed by the state or the 
department, commission, board, institution, arm or 
agency thereof. 

TRIAL BY COURT WITHOUT JURY; NEW 
TRIAL. 

Sec. 14. (Act 135, 1939) The case shall be heard by the 
judge without a jury. The court may grant a new trial 
upon the same terms and under the same conditions and 
for the same reasons as prevail in the case of the circuit 
courts of this state, in a case at law without a jury. 

APPEALS; PROCEDURE. 

Sec. 15. (Act 199, 1945) Appeals shall lie from the 
court of claims to the supreme court in all respects as if 
said court were one of the circuit courts of this state. 

The procedure for the taking of appeals to the supreme 
court from the court of claims shall be governed by the 
statutes and court rules governing the taking of appeals 
from the circuit courts of this state to the supreme court 
in a case at law, without a jury: Provided, however, That 
the clerk of the court of claims shall forthwith furnish 
the parties to every action with a notice of entry of any 
final order or judgment, and the time within which an 
appeal as of right may be taken shall be governed by 
the Michigan court rules as now or hereafter adopted. 

COSTS; SECURITY FOR COSTS UPON APPEAL. 

Sec. 16. If the state shall put in issue the right of 
claimant to recover, the court may, in its discretion, al- 
low costs to the prevailing party from the time of the 
joining of such issue. Such costs, however, shall include 
only witness fees and officers’ fees for service of subpoenas 
actually paid, and as attorney fees the same amount as 
is provided for trial of law cases in circuit courts. 

Costs upon an appeal to the supreme court shall be 
allowed to the prevailing party in like amounts and for 
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the same items as in a case at law appealed to the su- 

preme court from one of the circuit courts of this state. 

In the case of costs allowed against a claimant, judg- 
ment shall be entered thereon and writs of execution or 
garnishment may issue as from one of the circuit courts 
of the state. 

In the event of an appeal to the supreme court by a 
claimant the judge may in his discretion, upon motion 
by the attorney general require security for costs from 
the claimant in connection with such an appeal. 

LIMITATION OF ACTIONS; PROVISIONS GOV- 
ERNING, RETROACTIVE; ATTORNEY GENERAL, 
AUTHORITY TO INSTITUTE PROBATE PRO- 
CEEDINGS. 

Sec. 17. (Act 137, 1941) Every claim against the state, 
cognizable by the court of claims, shall be forever barred 
unless the claim is filed with the clerk of the court or 
suit instituted thereon in federal court as authorized 
in section 13, within three years after the claim first ac- 
crues. The provisions of sections 14 to 28 of chapter g 
of Act No. 314 of the Public Acts of 1915, being sections 
13977 to 13991, inclusive, of the Compiled Laws of 1929, 
relative to the limitation of actions prescribed by sec- 
tion 13 of said chapter, being section 13976 of the Com- 
piled Laws of 1929, shall also be applicable to the limi- 
tation prescribed in this section. Any cause of action 
in existence upon the effective date of Act No. 135 of 
the Public Acts of 1939 shall be deemed to have ac- 
crued upon the happening of the event giving rise to 
such cause of action and not upon the effective date of 
said act, the legislature hereby declaring that such was its 
intent in the passage of said act. 

The attorney general shall have the same right as a 
creditor under the provisions of the statutes of the state 
of Michigan in such case made and provided, to peti- 
tion for the granting of letters of administration of the 
estate of any deceased person. 

The attorney general shall have the same right as a 
superintendent of the poor under the provisions of the 
statutes of the state of Michigan in such case made and 
provided, to petition for the appointment of a guardian 
of the estate of a minor or any other person under dis- 
ability. 

INTEREST 

Sec. 18. (Act 135, 1939) No interest shall be allowed 
upon any claim up to the date of the rendition of judg- 
ment by the court, unless upon a contract expressly stipu- 
lating for the payment of interest. All judgments from 
the date of the rendition thereof shall carry interest at 
the rate of 5 per cent per annum, except that judgment 
upon a contract expressly providing for interest shall 
carry interest at the rate provided by said contract in 
which case provision to that effect shall be incorporated 
in the judgment entered. 

JUDGMENT AGAINST STATE, PAYMENT; 
VOUCHERS, APPROVAL; WARRANTS, DISTRIBU- 
TION. 

Sec. 19. (Act 199. 1945) In rendering any judgment 
against the state, or any department, commission, board, 
institution, arm or agency thereof, the court shall de- 
termine and specify in such judgment the department, 
commission, board, institution, arm or agency from 
whose appropriation such judgment shall be paid. 


Upon any judgment against the state or any depart. 
ment, commission, board, institution, arm or agency 
thereof becoming final, or upon allowance of any claim 
by the state administrative board and upon certification 
thereof by the secretary of the state administrative board 
to the clerk of the court of claims, he, the clerk of the 
court shall certify to the auditor general the fact tha 
such judgment was entered or that such claim was al. 
lowed and the same shall thereupon be paid from the 
unencumbered appropriation of the department, com. 
mission, board, institution, arm or agency: Provided, 
however, That the auditor general determines the funds 
therein are sufficient for such payment. In the event 
that funds are not available to pay any such judgment 
or allowed claim, the auditor general shall instruct the 
clerk of the court of claims to issue a voucher against an 
appropriation made by the legislature for the payment of 
judgment claims and allowed claims. In the event that 
funds are not available to pay any such judgment of 
allowed claim, such fact, together with the name of the 
claimant, date of judgment, date of allowance of claim 
by the state administrative board and amount thereof 
shall be reported to the legislature at its next session, 
and said judgment or allowed claim shall be paid as 
soon as moneys are available for such purpose. The clerk 
shall not certify any judgment to the auditor general un- 
til the period for appeal from such judgment shall have 
expired, unless written stipulation between the attorney 
general and the claimant or his attorney, waiving any 
right of appeal or new trial, is filed with the clerk of 
the court. 

The clerk shall approve vouchers under the direction 
of the court for the payment of the several judgments 
rendered by said court. All warrants issued in satisfac- 
tion of said judgments shall be transmitted to the clerk 
for distribution; and all warrants issued in satisfaction 
of claims allowed by the state administrative board shall 
be transmitted to the secretary of said board for distribu- 
tion. 

REPORTS TO LEGISLATURE, AUDITOR GEN. 
ERAL AND BUDGET DIRECTOR. 

Sec. 20. (Act 135, 1939) At the commencement of each 
session of the legislature and at such other times during 
the session as he may deem proper, the clerk of the court 
shall report to the legislature the claims upon which the 
court has finally acted, with a statement of the judgment 
rendered in each case. 

The clerk shall submit a detailed statement of the 
amount of each claim allowed by the court to the audi- 
tor general and to the budget director. 

DISCHARGE OF JUDGMENT. 

Sec. 21. (Act 135, 1939) The payment of any amount 
due as found by the judgment of the court of claims, in- 
cluding interest and costs, shall operate as a discharge of 
such judgment. 

STATE AGENCIES TO FURNISH INFORMATION 
UPON REQUEST. 

Sec. 22. (Act 137, 1941) The court shall have power to 
call upon any officer, department, institution, board, arm 
or agency of the state government for any examination, 
information or papers pertinent to the issues involved 
in any case then pending before the court. No state 

(Continued on Page 279) 
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Practice and Procedure in the New York 
Court of Claims 


By JAMEs J. BARRETT 


Presiding Judge, New York Court of Claims 


HE state, being sovereign, is not subject to 
private claims against it, nor can it be sued, 
except with its consent. 

In the early history of the state of New York, 
when numerous claims arose out of the construction 
of the original canal system, auditing officers were 
provided for, known as Canal Appraisers, whose 
function it was to pass upon the amounts allowed 
for appropriations of lands or for damages caused 
by the improvement. The legislature passed upon 
private claims directly by means of appropriations 
but this practice became the subject of such abuse 
that the Constitution was amended in 1874, pro- 
hibiting the legislature from auditing or allowing 
any private claim or account against the state. It 
then became necessary to provide some means other 
than the legislature for auditing private claims. 
For that purpose the Board of Audit was created, 
consisting of the comptroller, the secretary of state, 
and the state treasurer. This board continued to 
audit claims against the state until 1883, when it 
was abolished and the board of claims was created. 
This board continued to function until 1897, when 
there was created in its place a court of claims with 
somewhat enlarged jurisdiction. 

In 1911 the court of claims was abolished and the 
board of claims was revived, with the same powers 
and jurisdiction as the court of claims. In 1915, the 
board of claims was abolished and the court of 
daims revived, with about the same powers. Since 
that time the Court has continued to function, free 
from political interference. However, until 1929, 
the court was limited in its jurisdiction. The only 
daims in tort that it could hear, without special 
acts of the legislature, were those arising from the 
operation of the canals or from defects in highways. 
On September 1, 1929, the act was amended by the 
addition of Section 12-A, under which section the 
state waived its immunity from suit for the torts of 
its officers and employees and permitted such claims 
to be filed without special legislative acts. 

The court is a statutory court. It is referred to in 
the Constitution in Section 23 of Article 6, which 
merely provides that the legislature may create or 
abolish the court. In the Constitution of 1915 it 
was provided that the court as constituted be a con- 
stitutional court, but the constitution was rejected 


by the vote of the people. The last Constitutional 
Convention voted unanimously to make the court a 
constitutional court, but the provision was part of 
the judiciary article which was rejected by the peo- 
ple in its entirety, principally because of the provi- 
sion relating to appeals from determinations of 
administrative departments and not because of 
opposition to any court. ; 

The court consists of six judges appointed for 
nine year terms by the governor, with the consent 
of the Senate. These judges must be attorneys at 
law with ten years’ experience in practice, and they 
are prohibited, during their terms of office, from 
practicing law. One of the judgeships has been re- 
cently created but no appointment has been made, 
so there are five judges acting. One of the judges is 
appointed presiding judge by the governor. The 
annual salary of each judge is $13,500 and neces- 
sary expenses are also allowed. 


Jurisdiction of Court 


The court’s jurisdiction is broad and varied. It 
has jurisdiction of claims resulting from the opera- 
tion of the canals, but that jurisdiction does not ex- 
tend to claims arising from damages resulting irom 
the navigation of the canals, and whether the claim 
arose from the operation and maintenance of the 
canals or from the navigation thereof, has presented 
many a complicated question. The court also has 
jurisdiction to hear claims for damages resulting 
from defects in highways, under Section 58 of the 
Highway Law. It is interesting to note that while 
under Section g of the new law, jurisdiction is con- 
ferred upon the court of claims to hear any tort 
claim against the state, yet, under Section 58 of the 
Highway Law, which has not been repealed ex- 
pressly, it is provided that the state shall not be 
liable for damages caused by defects in the high- 
ways except between the first day of May and the 
15th day of November. In other words, under Sec- 
iion g the state may be held liable for any negli- 
gence at any time, while under the Highway Law, 
it is not liable for defects in highways from Novem- 
ber until May, the winter season. The question 
then is whether the accident which happens on a 
state highway in the winter season was caused by 
negligence or by a defect in the highway. The 
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trend of the decisions in the court of claims and 
in the higher courts is to treat all such claims as 
arising in negligence. 

The court hears claims of appropriations by the 
state for parks and conservation purposes and 
under the General Grade Crossing Acts the court 
has jurisdiction to hear claims resulting from the 
appropriations of property for the elimination of 
such crossings. 

Under the Tax Law, Section 280, the court may 
determine a claim for the refund of taxes alleged 
to be erroneously paid. 

Under Section 9 of the Court of Claims Act, juris- 
diction is conferred on claims arising out of breach 
of contracts. Under a recent act of the legislature 
the court is empowered to hear all claims of lands 
taken for highway construction purposes where 
agreements are not reached between the parties. 

The court has the statutory power to consolidate 
claims to be tried together; to order the inter- 
pleader of other parties necessary for the determi- 
nation of the claim; to provide for the perpetuation 
of testimony; to open defaults; to vacate or modify 
its processes, orders, or judgments; to grant amend- 
ments; to reopen trials; and to grant new trials. It 
has the power to establish rules for the government 
of the court and the regulation of practice therein. 
It has power to order examinations before trial, to 
substitute parties, and to hear a counterclaim inter- 
posed by the state. 

Three terms of court are held annually in the 
city of Albany; two annually in Buffalo, New York, 
Rochester, Syracuse, and Utica; and one in both 
Binghamton and Elmira. Those cities are repre- 
sentative of the eight districts of the state. 

The attorney general and his assistants represent 
the state in all cases. 


Filing a Claim 

The first step in a proceeding is to file either a 
notice of intention to file a claim, or the claim it- 
self. The claim must state the time when, and 
place where, the claim arose, the nature of the 
claim, the items of damage or injury claimed to 
have been sustained, and the amount claimed. The 
notice of intention to file a claim must set forth the 
same matters, except that the items of damages 
need not be stated. The name of the claimant’s 
attorney and his office and post-office address must 
be subscribed at the end of the claim and it must 
be verified by the claimant. The original claim 
may be typewritten but where the amount exceeds 
$500 the copies of the claim must be printed. 

Generally speaking, the claim follows the form 
of a complaint in an action in the supreme court, 
but it must state whether it has been assigned. The 
statute provides the times within which the claim 
must be filed. Appropriation claims or claims for 


any right, title, or interest in lands must be filed 
within two years from the date of accrual of the 
claim. A claim for damages resulting in death must 
be filed within ninety days after the appointment 
of an executor or administrator, unless a written 
notice of intention to file a claim is filed in the 
meantime. In that event, the claim itself may be 
filed within two years after the death of the dece- 
dent. A claim for damages to property or for per- 
sonal injuries caused by negligence must be filed 
within ninety days after the accrual or within two 
years if the notice of intention is filed within the 
ninety days. A claim for breach of contract and 
any other claim, not expressly provided for, may be 
filed within six months after the accrual of the 
claim unless in the meantime, a notice of intention 
is filed within six months, in which event the claim 
may be filed within two years after its accrual. 

However, where a notice of intention to file a 
claim or the claim itself has not been filed within 
the time provided by law, a claimant may seek per- 
mission of the court to file the claim, notwith- 
standing the lapse of time, and the court has au- 
thority to permit such filing if it appears upon 
affidavits that there is a reasonable excuse for the 
failure to file in time; that the state had actual 
notice of the essential facts; and that the state has 
not been substantially prejudiced by the delay, Ig- 
norance of the law, however, is not an excuse and 
in several applications based upon the claim that 
the claimant, and in some cases the attorney, was 
unaware of the time provisions, it was held not to 
be a sufficient excuse. The claim or notice of inten- 
tion must be filed with the clerk of the court, and 
a copy served upon the attorney general. Liability 
cannot be implied against the state. Claims must 
be established upon legal evidence such as will es- 
tablish liability against an individual or corpora- 
tion. 

One judge may hear and decide a claim unless it 
is ordered otherwise, and where in an appropria- 
tion case the amount claimed exceeds $500, the 
court must view the property. 

Upon the trial of any appropriation claim, or for 
an interest in real property, evidence of other sales 
may be received, where either party serves upon 
the other, at least twenty days before the trial, a 
written statement describing the sales of which tes- 
timony is to be offered. The assessed valuations of 
properties taken may be received in evidence. 

The date of issue is the date of filing the claim 
in the clerk’s office in Albany. There is no answer 
required upon the part of the state, and all of the 
allegations of the claim are deemed denied. After 
the claim has been filed it is placed upon the calen- 
dar of the district containing the county in which 
the claim arose. It is then tried at the next term of 

(Continued on Page 274) 
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| The Executive Council 


HE function of government has been rede- 
fined in recent years. The demands imposed 
by new activities require from time to time a 
reappraisal of governmental organization. In our 
time-honored triune government no branch has so 
enlarged its sphere in recent years as has the execu- 
tive branch. 
This article is primarily concerned with the his- 
tory and function of the Executive Council in Wis- 
consin. The Executive Council was created by 
statute in 1931, and the law was amended in certain 
respects in 1933 and 1937. In 1939 the council was 
abolished. ‘The practical reason for the paper is to 
determine whether the executive council of the 
Wisconsin type is an agency which under present 
conditions can contribute to the more efficient func- 
tioning of our state governments. The experience 
with the Executive Council in Wisconsin will sup- 
ply illustrations of the workings of such a council 
and of its evolution over a period of several years. 
With the exception of the Wisconsin experience 
it can be fairly said that the executive council is of 
historical rather than practical significance. It 
played an important part in colonial times and 
continued later as a check on executive powers. 
The councils were selected in a few of the states by 
election, and in others by the state legislatures. A 
council or council of state or privy council was pro- 
vided for in the early constitutions of New York, 
Rhode Island, South Carolina, Virginia, Maryland, 
Vermont, and Delaware. By the time of the Civil 
War, these states had abandoned the system. The 
states of Massachusetts, New Hampshire, Maine, 
and North Carolina had early constitutional pro- 
| visions relating to an executive council and these 
are in great part retained today. The history of 
some of these early councils is interesting in con- 
sidering the evolution of the executive department. 
The colonial charters of Delaware and Rhode 
Island provided for an election of “assistants” by 
the freemen. In Delaware the constitution of 177 
provided for the election of a privy council by the 
legislature, but the constitution of 1792 abolished 
that branch of the executive. In Rhode Island the 
executive council was abolished by the constitution 
of 1842. Maryland abolished the executive council 
in 1837 and gave to the senate the ratification of 
appointments by the governor. The constitution 
of 1867 gave him the sole power to grant reprieves 
and pardons, except in case of impeachment. 
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By JAMEs CoLiins 


Formerly Research Associate, Wisconsin Legislative Reference Library 


in State Government 


Pennsylvania abolished in 1790 the council pro- 
vided for by the constitution of 1776. The power 
of pardoning was vested in the governor, and sub- 
sequently a board of pardons was established. 
South Carolina abolished the executive council in 
1790. The power of pardoning has since been 
given to the governor and a board of pardons has 
been established which is advisory only. Vermont, 
by an amendment in 1836, abolished the executive 
council and gave all executive power to the gover- 
nor, and the ratification of appointments to the 
senate. Virginia abolished the executive council in 
the constitution of 1850. 

Of these states, Maine, New Hampshire, North 
Carolina, and Massachusetts, which have retained 
an early constitutional provision relating to the 
executive council, Massachusetts is perhaps the 
most interesting. Unsuccessful attempts were made 
to abolish the council in the constitutional conven- 
tions of 1778, 1829, 1853, and 1917. The present 
council is elective, a member being chosen from 
each of eight special districts into which the state is 
divided. The governor and lieutenant governor 
are ex officio members. The constitutional duties of 
the council are chiefly advisory. They may be sum- 
marized as follows: To assemble upon call of the 
governor and advise him in the executive part of 
the government, to advise with the governor in call- 
ing or adjourning the legislature and in making 
official appointments. The constitution prescribes 
in addition certain ceremonial functions as much 
honored in the breach as in the observance. There 
has been no apparent tendency to abridge the func- 
tions of the council in advising or consenting to 
appointments. As the state administration has en- 
larged, much of the new appointive power has con- 
tinued to reside in the governor and council. The 
council has gained no new power and has lost little 
of what it had. 

Maine became independent of Massachusetts in 
1820, took over its form of government almost in 
toto and has made very few changes since. In both 
Maine and New Hampshire the power of confirm- 
ing appointments is given to the council. In North 
Carolina, another council state, special sessions of 
the legislature are called with the advice of the 
council of state. 

It is unnecessary to say that in most states the 
confirmation of appointments is made by the senate 
and other council functions are in the executive. 
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Iowa created an executive council with the adop- 
tion of the code of 1860. The council is an ex 
officio board made up of the governor, secretary of 
state, auditor, treasurer, and secretary of agricul- 
ture. Its duties relate chiefly to property procedure 
and custody, the approval of articles of incorpora- 
tion of building and loan associations and approval 
of refunds on inheritance taxes. 

From the roll of the states just mentioned, it is 
clear that the executive council was a colonial in- 
stitution of great significance. Since the state gov- 
ernor succeeded in some measure to the position of 
the governor in the colonies before the Revolution 
a brief note on the colonial governor will serve as 
a starting point for the development of the later 
office. A colonial governor occupied a dual posi- 
tion. He was in the first place the agent of the 
Crown or the proprietor, and the executor of the 
acts of Parliament which applied to the colonies. 
His responsibility in this field was enforced, though 
very imperfectly, by his liability to removal and by 
his legal accountability to the English courts. In 
the second place he was the head of the colonial 
government, and although with the establishment 
of legislative assemblies and the organization of 
judicial courts his powers were lessened, he con- 
tinued to have legislative and judicial, as well as 
executive, functions of great importance. He was 
assisted by a council chosen for the most part on 
his recommendation. In judicial affairs, the gover- 
nor exercised a strong influence through his power 
of appointing judges. In legislative affairs, he had 
power over the meetings and sessions of the assem- 
bly. His patronage gave him the means for gaining 
support in the representative house. The council 
acted as a second chamber, while finally the gover- 
nor had an absolute veto on the acts of the assem- 
bly. It is litthke wonder that the concentration of 
such powers in the executive led to distrust and 
fear of the office. The state constitutions drawn in 
the Revolutionary and post—Revolutionary War 
period imposed immediate limitations on executive 
powers. The general acceptance of the principle of 
the separation of power led further to a great re- 
striction of the executive authority. The veto on 
legislation and the power of dissolving the legisla- 
ture were withdrawn, although a qualified power 
of disapproving legislative measures was reserved 
in Massachusetts and a few other states. The execu- 
tive appointing power was reduced, as the treasurer 
and other state officers were made elective by the 
legislature. The general result was to leave the 
governor a narrow range of authority, and these 
powers were in most of the states limited by a coun- 
cil. At the opening of the nineteenth century, the 
excess of executive power which had characterized 
government in the previous century had been given 
over to the legislature. This tendency brought ex- 


tremes which led many men of the period to give 
warnings of the dangers which would inevitably 
arise from such a policy. “Experience proves,” said 
Madison in the convention of 1787, “tendency in 
our governments to throw all power into the legis. 
lative vortex. The executives of our states are little 
more than ciphers. The legislatures are omnipo- 
tent. If no effectual check be devised on the en. 
croachment of the latter, a revolution will be in. 
evitable.””! 

The revolution predicted by Madison did in fact 
come. ‘Ihe main tendencies may be noted in two peri- 
ods—that extending to about 1850, and that since 
that year. In the earlier period the method of elect- 
ing the governor by direct popular vote was rapidly 
displacing the earlier method of election by the 
legislature, and the qualified veto power of the gov- 
ernor as established in Massachusetts was steadily 
extended; but, on the other hand, the governor's 
appointive power was largely diminished as both 
state and local appointive officers were made elec- 
tive. Since 1850 the position of the state governor 
has been strengthened to a notable extent, not so 
much by changes in the state constitutions as by 
the expansion of state administration and a consid- 
erable increase in the appointing power of the gov- 
ernor conferred by statute. New offices, boards, 
and commissions have been established and these 
positions have been filled on the nomination of the 
governor, usually with the consent of the senate. 
The increased administrative control has added to 
the influence of the governor in other directions. 
At the same time the qualified veto power has been 
continued and adopted in many states. The gen- 
eral result has been to emphasize decidedly the im- 
portance of the governor's office. 

With this background of colonial precedent, we 
have the picture of the executive council as essen- 
tially an agency to hedge about the executive 
power through the participation of the council in 
appointments and pardons and through its ad- 
visory function. The Wisconsin Executive Council 
of 1931 was a vitally different conception. 

As early as the First World War period in Wis- 
consin there were several proposals leading to the 
creation of a “governor's cabinet.” Most of these 
proposals favored a state council, to consist of the 
governor and heads of the principal state depart- 
ments. The state council was to be charged with 
the duty of bringing about a “coordination and 
correlation” of the work of state officers, depart- 
ments, boards, and commissions. The general 
idea in these proposals as phrased in the press .of 
the time was to give to the business of the state the 
same supervision as would be given by the board 
of directors of a private corporation. 


‘Quoted in Bancroft, Vol. IX, chap. 15. 
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The Executive Council in State Government 


Some understanding of the Wisconsin political 

setup is necessary for the appreciation of our gov- 
ernmental agencies. From the beginning of the 
Progressive Republican (La Follette) movement in 
the Republican party there have been sustained 
and bitter fights between the “regular” and the 
“progressive” factions of the party in each Septem- 
ber primary election. The governor and state off- 
cers, members of the assembly, and one-half the 
members of the senate are elected each two years. 
Two-term governors are the exception rather than 
the rule and the elections are almost invariably 
cose and hard fought. The primary election has 
usually decided the elections in this normally Re- 
publican state, for until recent years the Democrat- 
ic party was distinctly a minority party and gained 
most of its support in the general election from dis- 
gruntled Republicans. In 1936 the state for the 
first time conducted its elections on a three-party 
system. 
“In 192g the regular Republicans elected Walter 
J. Kohler, a wealthy business leader, to the gover- 
norship. Governor Kohler sponsored through the 
legislature of that year, bills creating a state budget 
bureau and a system of centralized purchasing. In 
another significant statute (chapter 468, Laws of 
1929) an advisory council was created in the execu- 
tive department. The council was composed of the 
governor, the director of the budget, the director 
of purchases, the director of personnel, the state 
chief engineer, and “such other officers as the gov- 
ernor may designate.” The duties of this ex officio 
advisory council were to assist the governor in all 
matters which he might refer to it, to coordinate 
and correlate state work and to develop rules and 
regulations on property procedure. Subject to the 
approval of the governor, the advisory commission 
and the civil service commission might promulgate 
rules and regulations governing state employees. 
Unfortunately, the advisory commission received 
no notice in the press and left no extant record of 
its activity. So far as can be ascertained, its meet- 
ings were principally concerned with the develop- 
ment of state property procedure and relations be- 
tween departments. 

In 1931 a Progressive Republican party adminis- 
tration came into office in the state under the lead- 
ership of Governor Philip F. La Follette. The con- 
tinuing economic depression had produced far- 
reaching, long-time problems and the times were 
tense. The attitude of the federal government had 
left the state and local governments to face alone 
the problems of mounting unemployment and re- 
lief and the growing private and public bankrupt- 
cy. Governor La Follette called the attention of 
the legislature to the need for joint action of the 
executive and legislative branches. “I recom- 
mend,” he said, “that we provide machinery to con- 
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tinue and simplify the arrangement already begun 
whereby the responsible executive and legislative 
leaders may present at the beginning of the legisla- 
tive session specific and detailed proposals for legis- 
lation on any major question of state policy.”? He 
recommended first, “legislation providing for the 
calling together of legislative committees for peri- 
ods of time when the legislature is not in session, 
for the consideration of specific problems.” His 
second recommendation was for legislation provid- 
ing for the appointment of an executive council of 
not more than 20 members. The governor spoke of 
the opportunity for including on the executive 
council spokesmen for agriculture, manufactures, 
commerce, finance, labor, and similar basic inter- 
ests in the state. 

On the basis of the proposal made by the gov- 
ernor the legislature enacted chapter 33 of 1931. 
The law repealed the sections of the statutes relat- 
ing to the advisory commission and created in its 
place an executive council to consist of five sena- 
tors and five assemblymen, appointed as are stand- 
ing committees in the respective houses, and of 
ten other citizens appointed by the governor with- 
out confirmation. Meetings of the executive coun- 
cil were to be held on call of the governor. Reim- 
bursement of members was for expenses only. 
Ten thousand dollars was appropriated annually 
for exercise of the council's functions. These 
functions were: 

1. To advise the governor on any matter which 
he might refer to it. 

2. To investigate the functioning of any state 
department or institution or any agency or activi- 
ty in whole or in part supported by state funds. 

3. To make studies of governmental problems 
affecting the state government. 

4- To investigate the possibility of increased 
eficiency and economy in state government, look- 
ing towards consolidation and elimination of un- 
necessary or duplicated services or agencies. 

The executive council also fell heir to the power 
of the advisory commission relating to the develop- 
ment of property procedures. 

In the fulfilment of its functions the executive 
council might issue subpoenas, compel attendance 
of witnesses, examine them and punish them for 
contempt. Witnesses were to be paid standard 
witness fees. 

Another law enacted in the 1931 legislative ses- 
sion (chapter 361, 1931) provided that the execu- 
tive council was to appoint from its membership a 
committee on business economics. It was made the 
duty of the committee to keep informed on busi- 
ness conditions in the state, to investigate the 

2Message of Philip F. La Follette, Governor of Wisconsin, to 


the Wisconsin Legislature, Regular Session 1931, Executive 
Office, State Capitol, Madison, pp. 8-11. 
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causes of business depression or failure and devise 
means of combating these, upon request of any 
business to make a survey thereof and to give assist- 
ance and advice, assessing the cost to the inquirer. 
The committee was to offer its services to firms 
operating at a loss and to investigate ways of im- 
proving business and enlarging Wisconsin markets. 

The respective houses of the legislature acted to 
name their representatives on the executive coun- 
cil before adjournment of the legislature in August, 
1931. The governor appointed eight citizen mem- 
bers, representative of interests in labor, agricul- 
ture, and industry in the state. Large industry was 
represented on the council by a leader of an auto- 
mobile manufacturing company, a paper mill, and 
a wood products factory. Labor was represented by 
the head of the Wisconsin Federation of Labor and 
the head of the Railroad Brotherhoods in Wiscon- 
sin. The president of a farm organization and the 
dean of the university college of agriculture repre- 
sented farm interests. The legislative choices were 
for the most part members of the Progressive Re- 
publican party, which was in control of the legisla- 
ture. 

The first meeting of the executive council was 
held on August 29, 1931. Only two of the eight 
citizen members were present. Governor La Fol- 
lette submitted a number of problems for the coun- 
cil to consider, including unemployment relief and 
chain banking. He suggested that the council con- 
cern itself with questions relating to the economic 
development of this section, such as transportation, 
raw materials, natural resources, agriculture, land 
use, and relations between state and local govern- 
ments. 

Late in 1931 a special session of the legislature 
was called to deal with the mounting problems of 
unemployment and relief. Governor La Follette 
proposed the adoption of a $16,750,000 emergency 
relief program financed in part by surtaxes on in- 
come. The recommendation provoked sharp dif- 
ferences of opinion in the legislature. Rumors 
were started in the press that the “regular” Repub- 
licans were bringing pressure on the industry repre- 
sentatives in the executive council to resign. It was 
charged that the executive council was being used 
as a stalking-horse by the governor to further plans 
which were antagonistic to business. The press of 
the time reflects the feeling of many in the “regu- 
lar” Republican group that the governor’s program 
was being sold to industrial interests through the 
medium of conferences and meetings behind the 
facade of the executive council which supposedly 
represented all interests in the state. 

There is reason to believe that the executive 
council functioned as well in the first part of 1932 
as at any time in its later history. The press speaks 
of the “share employment” drive conducted at that 


time in which several members of the executive 
council played a prominent part. The department 
of economics at the state university contributed a 
monthly summary of business conditions during 
the early part of 1932. The governor carried on 
frequent consultations with members of the council 
and prominent citizens with a view to getting ex. 
pert assistance and suggestions in meeting the com- 
mon problems of unemployment and _ business 
failure. The council itself issued no publications 
and in general received little attention in the press. 

The 1931-32 administration of Governor La 
Follette is the only period in which the council 
really functioned with citizen participation. Since, 
in succeeding administrations, the council became 
virtually nonoperative, it may be well to analyse 
the executive council in terms of the experience 
of this single administration. 

The executive council was subject to two prin- 
cipal criticisms, mutually contradictory. The first 
criticism was that the executive council was used as 
a stalking-horse for the administration. The sec- 
ond criticism, made at the time the bill was being 
considered, was that too much power was lodged 
in the council. It is fair to say that the “regular” 
Republicans viewed with some misgiving the pres- 
ence of important industrial interests in the coun- 
cil. There was a fear that the council might be 
used to “put something over on them:” The con- 
ception of the council was based in some part on 
the premise that particularly in the dire times of 
1931-32 we were facing common problems and that 
common action was needed to devise a solution. 
Yet there were very real differences of oprnion on 
the way the crisis should be met. Commercial and 
industrial interests were largely espousing the view 
that if “business were let alone” by the government 
it would lead the country back to prosperity. The 
opposite view and the view Governor La Follette 
and the Progressive Republican group were com- 
ing to accept was that the economic system had 
broken down and government must intervene. A 
wide representation of community interests in gov- 
ernment policy is a good thing even though there 
is no hope of any solution satisfactory to all. But 
the political “outs” would be certain to look 
askance at the type of participation in policy mak- 
ing advanced in the executive council, which con- 
ferred responsibility upon the groups represented 
without conferring any authority. 

The other criticism of the council, namely, that 
too much of the executive power was lodged in the 
council, can be briefly discussed. Reading of the 
statute reveals that in effect the council had only 
such powers as the governor chose to confer upon 
it. The fact that the council was inactive or in- 
operative in later administrations seems to bear 
out the point that the council did not recognize in 
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itself any powers apart from those vested in the 
chief executive of the state. 

The executive council in Wisconsin is different 
in conception from the legislative councils which 
have gained such vogue in recent years. The legis- 
lative council is a general interim committee 
of the legislature, equipped with a permanent 
research staff. The legislative council idea had its 
conception in the Model State Constitution pro- 
yosed by the Committee on State Government of 
the National Municipal League in 1921. The ex- 
ecutive council on the Wisconsin lines is primarily 
an aid to the executive. Experience seems to have 
favored the development of the legislative council, 
whereas except for Maryland's ex-officio executive 
council (1940) the Wisconsin experiment has not 
been imitated. Wisconsin's executive council was 
established in 1931. Two years later, legislative 
councils were instituted in Kansas and Michigan. 
(The Michigan law was repealed in 1939.) In the 
same vear, Colorado and New Mexico established 
a Committee on Interim Legislative Committees, 
a body exercising in a general way some of the 
functions of a legislative council. In 1935, Virginia 
established an advisory legislative council and in 
1936 Kentucky established a legislative council. 
Several of the states established interim committees, 
but in 1937 legislative councils were established in 
Nebraska, Illinois, and Connecticut. In 1939, legis- 
lative councils were established in Maryland and 
Rhode Island. The Joint State Government Com- 
mission established in Pennsylvania in 1937 was a 
continuous fact-finding and research agency for the 
General Assembly of Pennsylvania. The commis- 
sion itself is composed of nineteen members of the 
general assembly. 

The legislative council idea is well adapted to 
our system of government because it starts with the 
premise that legislation is primarily the function 
of the legislative branch. Everyone is perfectly 
aware of the increasing influence of the executive 
in initiating legislation but the legislature is the 
agency concerned with the enactment of proposals 
into law. The legislature is jealous of its preroga- 
tives. Probably it was partially in deference to the 
legislature that Governor La Follette in 1931 sug- 
gested that ten places on the council be given to 
legislators. Had he failed to do so it is reasonably 
certain the executive council would never have 
functioned except as a party council. The general 
conclusion is that the executive council cannot and 
should not be conceived of as an agency to by-pass 
the legislature in the field of legislation. 

The primary purpose of the Wisconsin Execu- 
tive Council was to advise the governor on any 
matter which he might refer to it. The council 
was an aid in determining major state policies. 
Obviously the various alternatives in policy mak- 


ing are either open to executive action or they 
hinge upon authorization of the legislature. In the 
former case, involving exercise of choice between 
alternative lines of action, the governor would nat- 
urally want expert advice. The question is 
whether the council is the type of agency to give 
it to him. If the council is not the type of agency 
to give it to him, the council would not often be 
called into session and would fall into desuetude. 
It would seem that the method of calling in un- 
official advisors from the state departments, the 
universities, or the general public is a method 
which by-and-large is more fluid and more prac- 
tical and more efficient than the council method. 
There is some public purpose to be sure in con- 
stituting these advisors into a public agency like 
the executive council, but it is difficult for the 
governor to anticipate needs and personalities and, 
granting the fact of the existence of a council, there 
is no assurance that it will actually be the ad- 
visory body it was intended to be. Taking up the 
other situation, where the council advises on mat- 
ters of major state policy which involve legislation, 
as an agency the executive council is open to ob- 
jections. These policies under our system of gov- 
ernment are determined and perhaps best deter- 
mined through the instrumentalities of parties and 
their platforms which come directly before the 
people in the general election. There is a further 
objection in that in Wisconsin, as in most states, 
the choice of the governor is made in November. 
The legislature meets the following January. Ex- 
cept where the incumbent has been reelected, the 
executive council could not be constituted or func- 
tion officially until the administration took office 
in January only a few days before the legislative 
session begins. The legislative session normally 
lasts from five to seven months and most bills are 
submitted in the first two or three months. Thus 
it is difficult, if not impossible, to use the execu- 
tive council effectively in forming legislation. 

I have stated above the position and function- 
ing of the Wisconsin Executive Council during the 
1931-32 administration of Governor La Follette. 
In 1933 the national Democratic landslide swept a 
Democratic administration into office in the state. 
The primary concerns of this administration were 
the banking and budget crises. In the 1933 session 
of the legislature a law was passed (chapter 140, 
Laws of 1933) reducing the membership of the ex- 
ecutive council from 20 to 12. Six members were 
chosen from the legislature for membership on the 
new body, but the governor made only one ap- 
pointment. There is no record of any meetings 
or of any activity of the council during this ad- 
ministration (1933-35)- 

In 1935 Governor La Follette was returned to 
office and was reelected again in 1937. During his 
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first administration the governor made no appoint- 
ments to the executive council and the senate made 
no appointments. Late in 1937 a law (chapter g 
of the Spec. Sess. of 1937) was enacted, altering the 
membership of the executive council. Under the 
new statute it consisted of six members of the legis- 
lature and nine heads of state departments serv- 
ing ex officio. Certain departmental reorganiza- 
tions had been made by the 1937 legislature and in 
1938 the council held several meetings at which 
were discussed the activities and functions of state 
departments. The council issued a memorandum 
relating to travel performed for the state. It re- 
quested a review of the statistical activities of the 
state and the elimination of duplication. A more 
efficient use of state equipment was sought. In 
1939 a “regular” Republican administration came 
into office. The executive council was abolished 
(chapter 30, Laws of 1939) in one of the first acts 
of the new legislature and a “division of depart- 
mental research’’ was created, ostensibly to re- 
organize state departments and eliminate waste. 

There are many things to be said concerning 
the history of the Wisconsin Executive Council 
that are not set out in this report. The council was 
the conception of Governor La Follette and his 
advisors and only they can write the definitive his- 
tory. Any governmental innovation must antici- 
pate opposition from persons who misunderstand 
its functions. The council might have functioned 
more effectively if it had not purported to be repre- 
sentative but had sought rather to aid the governor 
in arriving at decisions through discussion and con- 
ference. In that capacity it might have been much 
less formal and more helpful. The executive coun- 
cil as an agency is not called upon to be represent- 
ative. Representation is not its function. The ex- 
ecutive council might better be conceived of as a 
party council, composed of leading members of the 
party in office or citizens afhliated with the party. 
All these persons are responsible for and concerned 
with the enactment and efficient functioning of the 
proposals they advanced to the people in the gen- 
eral elections. This conception gives to the mem- 
bership of the council a unity it could gain in no 
other way. The party in power and all parties can 
function more efficiently when the party is pri- 
marily responsible for policy-making and can func- 
tion continuously. Elections are won through par- 
ties. If the party organizations are to be held to- 
gether the party machinery must be used and 
strengthened through use. The party must fully 
participate in discussion of policy if it is to func- 
tion efficiently in winning elections. If not, dis- 
satisfaction and division in the party ranks will 
ensue. The executive council is an agency well 
adapted to continuous and responsible party par- 
ticipation in government. 


The New York Court of Claims 
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the court for that particular district, unless some 
other disposition has been made in the meantime, 
For each regular term a printed calendar is pre. 
pared of all claims filed at least thirty days before 
the commencement of the term. Those cases in 
which claims are not filed within the thirty days 
may be added to the calendar upon order of the 
court. The attorney general must serve notice of 
trial upon the claimant in each case appearing on 
the calendar and if the claim discloses that it was 
not filed in compliance with the statute, and a mo- 
tion is to be made to dismiss upon that ground, the 
notice of motion must state that ground. Where a 
claim appears on a calendar three times without 
being moved for trial by the claimant, it may be 
dismissed upon motion of the state or upon the 
courts own motion. 

There are no costs or disbursements allowed, but 
in appropriation claims the actual expenses in- 
curred in securing copies of the official appropria- 
tion maps are allowed when such expenses are 
proved or stipulated. 

The stenographers must transcribe their minutes, 
as the judges must decide the facts as well as the 
law, and it is far safer to make a determination on 
the facts, after reading and rereading the record. 
The court must make its own decision in the form 
of an opinion when necessary and findings of fact 
and conclusions of law, or a memorandum contain- 
ing all of the material established facts. 

Appeals are taken to two of the appellate divi- 
sions of the supreme court. 

Upon the consent of the attorney general, the 
comptroller may pay any portion of the judgment 
of the court from which no appeal has been taken, 
and even if appeal has been taken, the appellate 
division may direct that the portions of the judg- 
ment not appealed from may be paid, such pay- 
ments to be without prejudice to the rights of the 
State as to the portions appealed. 

Appeals are preferred causes and upon appeal 
the appellate court may afhirm, reverse, or modify 
the judgment, dismiss the appeal, or grant a new 
trial. 

The volume of work is evidenced by the statistics 
for ten years. During that time 5,329 claims and 
motions have been decided. The total damages 
claimed amounted to $63,663,141.38. Claims num- 
bering 2,759 were dismissed and awards were made 
in 1,451 Claims in the sum of $9,207,972.44. 

The court is now firmly embedded in the judicial 
system of the state and the only changes to be ex- 
pected are those tending to broaden and enlarge its 
jurisdiction. 
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Action by the Legislators—1947 


FOLLOWING Is a supplementary account of 
1947 legislative action not included in the 
July issue of State GOVERNMENT, because 
several legislatures were in session when the 
previous article was prepared. Only those 
topics of greatest interest to the states gen- 
erally are covered in this summary. 


Aviation 

MUCH OF THE aviation legislation was based on the 
model bills developed by the National Association 
of State Aviation Officials and the Council of State 
Governments. 

The Jllinois, New Hampshire, and Wisconsin 
legislatures adopted the Channeling of Federal Air- 
port Funds Act. 

Appropriations amounting to nearly $4 million 
were made to the State Department of Aeronautics 
in //linois to be used toward the development of a 
state-wide system of airports and airways and the 
correlation of transportation and terminal facili- 
ties. The bulk of these funds is scheduled for grants 
to municipalities and other political subdivisions. 
They will be used in the planning, construction, 
extension, and improvement of publicly owned, 
controlled, or operated aeronautical facilities. 
Massachusetts and New Hampshire also appropri- 
ated state funds for the development of airports. 
A bill authorizing municipalities to establish, main- 
tain, and operate airports as joint enterprises also 
was enacted in Massachusetts. The Wisconsin legis- 
lature authorized any county, city, village, or town 
(0 appropriate money to similar units of government 
for the operation, improvement, or acquisition of 
an airport. It further permits these units to with- 
draw by ordinance from any joint airport. 

In Florida two bills relating to aviation were 
passed: one, an airport licensing act with authority 
vested in the Florida Improvement Commission; 
two, an act to aid in the construction, financing, and 
operation of administrative buildings on county and 
municipally owned airports. 

The California legislature established a state 
aeronautics commission. Jowa and Ohio made un- 
lawful certain acts relative to unsafe or unauthor- 
ied operation of aircraft. Also in Ohio the Avia- 
tion Board was given control over airplanes owned 
or operated by political subdivisions of the state. 


Conservation 


Tuer apoprion of the Pacific Marine Fisheries Com- 
pact by Washington, California, and Oregon cul- 
minated a ten-year effort of the three Pacific Coast 
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states to find some means of joint control over this 
important resource. Florida and Alabama regis- 
tered approval of a Gulf Coast Marine Fisheries 
Compact. Alabama legislation also included an act 
permitting shrimp fishing for use as bait during the 
closed season under the rules and regulations pre- 
scribed in the act. The Florida general assembly 
allocated $275,000 to the Florida Board of Forestry 
and Parks to be used in forest conservation. A water 
conservation measure was enacted involving an ap- 
propriation of $150,000 for a general survey of water 
control, water supply, and coordination between 
various areas. An oyster conservation measure was 
passed. 

California established a Wildlife Conservation 
Board for the acquisition of lands and directed $3 
million horse racing taxation to be used in building 
fish and wildlife hatcheries. In Illinois legislation 
provided for a $25 million appropriation for the de- 
velopment, management, and maintenance of a 
state-wide system of recreational and water storage 
lakes. A Conservation Commission was created to 
study all federal and state acts and regulations re- 
lating to fish and game conservation and to deter- 
mine how they may be improved. 

In Jowa the 1947 legislation in the conservation 
field enables minors to purchase hunting ammuni- 
tion, prohibits hunting from an airplane, and au- 
thorizes counties to cooperate with the federal and 
state government in erosion and flood control proj- 
ects. Wisconsin enacted a fishing license law requir- 
ing a $1 license fee of all resident fishermen between 
the ages of 18 and 65. : 

The 1947 Ohio general assembly enacted the Strip 
Coal Mining Act. 

In Delaware the Division of Sanitary Engineering 
was directed to survey state stream conditions. New 
Hampshire moved in the direction of eliminating 
critical water pollution conditions in specific areas 
by settling upon plans for abatement and control 
with state financial assistance. 


Education 


LEGISLATIVE reports on education indicate that no 
other subject received greater attention from the 
legislators in 1947. 

The matter of teachers’ salaries received particu- 
lar attention. In Alabama the most significant ac- 
tion was the adoption of a constitutional amend- 
ment providing that the surplus in the state Income 
‘Tax Fund shall be diverted to increase teachers’ 
salaries. As a consequence, teachers’ salaries gen- 
erally were increased by about 25 per cent. In Cali- 
fornia, through a constitutional amendment, teach- 
ers’ salaries were changed from an $1,800 minimum 
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to a $2,400 minimum. The new minimum salary 
became mandatory July 1. Delaware made an ap- 
proximate increase in teachers’ salaries from $200 to 
$1,100 and an average increase of about $450. In 
Ohio salaries were increased in amounts ranging 
from $125 to $800 a year. The General Education 
Act passed by the 1947 Florida legislature provides 
for more adequate teachers’ salaries and higher 
standards for teachers. 

The Alabama educational appropriation for the 
biennium 1947-49 amounts to $38 million, a sub- 
stantial increase over past appropriations for this 
purpose. The legislators also appropriated $100,000 
for each of the fiscal years to provide old-age assist- 
ance to teachers who are not eligible for member- 
ship in the teachers’ retirement system. 

The California legislature increased state alloca- 
tion of funds to school districts on an attendance 
basis and made special provisions for impoverished 
school districts. In Jowa $8 million was provided 
for general state aid to schools and $5 million per 
year for emergency aid to be used only in support of 
basic curriculum. Massachusetts increased state aid 
to schools by about $25 million annually. New Hamp- 
shire increased state aid to schools, including high 
schools for the first time, some 500 per cent. Ohio 
also appropriated approximately $86 million for state 
aid to schools. Wisconsin provided for increased 
elementary, high school, and transportation aid. 

In Florida a General Education Act was passed 
which revamps the educational system up to the 
college level. Its basis is the Foundation Program 
Fund of state aid with appropriations not to exceed 
$40 million in 1947-48 and $42 million in 1948-49. 
A university system was also established and the 
Florida State College for Women is now Florida 
State University. 

Illinois substantially increased the amount of state 
aid to public schools. The total appropriations for 
all local school purposes was $52.5 million in the 
last biennium; for the 1947-49 biennium these ap- 
propriations total approximately $79 million. Spe- 
cial appropriations totalling nearly $25 million were 
made to the University of Illinois and to five teach- 
ers’ colleges to meet the need for increased plant 
facilities and for the expansion of instructional 
services. 

A state commission on the improvement of the 
education system was established in Wisconsin and 
is to report to the 1949 legislature. In Delaware 
also a study of the school system was authorized. 


Health and Welfare 

A NUMBER OF states, including California, lowa, Illi- 
nois, and Ohio, adopted the Hospital Survey and 
Construction Act in 1947. California, Florida, and 
Iowa passed the Hospital Licensing Act. Both meas- 
ures were recommendations contained in the legis- 


lative program of the Council of State Governments. 

The Alabama legislature enacted laws requiring 
persons between the ages of 13 and 50 to be ex. 
amined for tuberculosis, requiring both parties to a 
marriage to undergo a pre-nuptial physical examina. 
tion, and granting the grand jury of each county the 
authority to examine and verify the list of recipients 
of county public assistance. 

Agencies for youth guidance established during 
previous sessions were continued by California and 
Illinois in 1947. In Florida a Children’s Commis. 
sion was created to effect cooperation between pub- 
lic agencies and citizen-sponsored services in the 
field of youth guidance and welfare. In Wisconsin 
a Youth Service Division was established in the state 
welfare department. Massachusetts provided for a 
state-wide juvenile court system administered by 
judges and probation officers trained in youth 
guidance. 

Increasing sex crimes led many states, including 
Illinois, Massachusetts, and New Hampshire, to cre- 
ate study commissions looking toward action in later 
sessions. The Wisconsin legislature adopted a law 
designed to hospitalize potential sex criminals be. 
fore they can commit crimes. California provided 
for the registration of all sex offenders in each lo- 
cality. 

Delaware passed legislation requiring premarital 
tests for syphilis. California’s legislators appropri- 
ated $250,000 for the study of cancer. 

Wisconsin and Massachusetts undertook to study, 
treat, and rehabilitate alcoholics. Wisconsin created 
a bureau of alcoholic studies in the state welfare de- 
partment. In Florida the law relating to narcotic 
drugs was expanded and tightened. 

California and Delaware were among the states 
providing increased funds for local public health 
activities. Delaware, Ohio, Florida, California, and 
Illinois increased aid to the needy blind. In JI/linois 
provisions were made for the continuation of grants 
to the aged, the blind, dependent children, and the 
poor. Increased appropriations for the benefit of 
these persons permit a maximum payment of $50a 
month to the aged and the blind and as much as $40 
a month for dependent children. Jowa and Dela- 
ware also increased aid to dependent children, and 
California, Delaware, and Florida increased old-age 
assistance. 

In Illinois a total of nearly $25 million was appro 
priated for the expansion and improvement of the 
facilities of state welfare institutions. Delaware es 
tablished a new state health and welfare center 
backed by a $1,250,000 appropriation. The admin- 
istrative machinery of the Florida Welfare Board in 
handling surplus funds was made more efficient. 

Changes in the workmen’s compensation law in 
Delaware include the payment of compensation for 
the entire period of disability, instead of limiting it 
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Action by the Legislators—1947 


to 500 weeks, and the removal of the $200 limit on 
medical services for employees. Five states, includ- 
ing Jowa, amended their workmen's compensation 
laws to provide compensation for employees dis- 
abled by occupational diseases. Iowa also increased 
medical and hospital benefits. J/linois increased 
benefits from workmen's compensation oc- 
cupational diseases acts by 10 per cent. 

Cities in California initiated rent controls under 
earlier grants of broad public health and _ safety 
powers in order to regulate the increase in rentals. 
[llinois authorized municipal or county officials to 
establish rent control commissions at the time fed- 
eral controls end if local conditions warrant such 
action. The legislature also provided a grant of $20 
million for direct state aid to city programs for hous- 
ing and slum clearance. The Wisconsin legislature 
provided for rent controls on termination of fed- 
eral controls. A Massachusetts law of 1947 pro- 
vided for the erection of prefabricated housing on a 
state-wide basis, directly under state control and 
sponsorship regardless of local building code restric- 
tions. 


Labor 

LABOR LEGISLATION enacted in 1947 by the states 
dealt primarily with industrial relations and in- 
duded “right-to-work” or anti-closed-shop laws, re- 
striction of strike activities, prohibition of secondary 
boycotts and jurisdictional strikes, anti-picketing 
laws, and the regulation of labor relations in public 
utilities. In some cases omnibus laws, which cover a 
great variety of labor subjects, were enacted. In 
other states separate laws were enacted for each sub- 
ject. For purposes of this summary which does not 
attempt to provide detailed information, the omni- 
bus laws are discussed under the proper subject. 

“Right-to-work” laws which have the effect of 
prohibiting the closed shop were enacted in Dela- 
ware, lowa, and New Hampshire. Under an amend- 
ment to the Massachusetts labor relations act, closed 
shop agreements do not apply to an employee who 
isnot eligible for full membership and voting rights 
in the labor union. 

Legislation to restrict or regulate picketing or 
other strike activity was enacted in Delaware where 
picketing is permitted only if the majority of the 
employees have voted in favor of the strike; mass 
picketing is prohibited, and a strike is considered 
unlawful unless approved by a majority vote of the 
emplovees. 

California, Delaware, and Towa legislated against 
secondary boycotts. In Massachusetts boycotts are 
unlawful for the purpose of bringing about the com- 
mission of an unfair labor practice. Laws regulat- 
ing or prohibiting strikes in connection with juris- 
dictional disputes were enacted in California and 
Massachusetts. 
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Florida, Massachusetts, and Wisconsin enacted 
laws to regulate industrial disputes between public 
utilities and their employees. The Massachusetts 
law gives the governor the power to seize and oper- 
ate utility installations which are struck or locked 
out, 

The Ohio general assembly legislated against 
strikes by public employees. The laws of Delaware 
and New Hampshire now require labor unions to 
register and make financial reports. Delaware also 
enacted a law providing that labor organizations 
may sue and be sued, and Jowa and Delaware passed 
laws placing restrictions on the use of the “check-off” 
which permits the deduction of union dues by the 
employer from his employees’ wages. 

The labor relations acts of Massachusetts and Wis- 
consin were amended. Under the Massachusetts 
amendment a number of unfair labor practices on 
the part of employees and labor organizations were 
added to the law. The Wisconsin amendment au- 
thorizes the Employment Relations Board to con- 
duct run-off elections to determine the collective 
bargaining representative. 

Many of the states amended their unemployment 
compensation statutes to provide greater benefits. 
Iowa and New Hampshire were among the states 
that raised the amount of maximum weekly benefits. 

In the general labor field Alabama enacted a law 
which increased from $100 to $300 the amount of 
wages due a deceased employee which may be paid 
to his widow. A Massachusetts law permits the em- 
ployment of women and minors over 18 years of 
age in most industries until 11 P.M. and minors be- 
tween 16 and 18 years of age until 10 P.M. Ohio re- 
laxed restrictions on women’s and minors’ hours 
and conditions of work and created a commission to 
study labor regulatory legislation. 


Legislative Reorganization 

MANY STATES increased the salaries of public em- 
ployees and further strengthened the security of 
these employees by the enactment of retirement 
systems. 

Alabama, California, and Ohio enacted legisla- 
tion affecting the salaries of public employees. In 
Alabama the salaries of subordinate officers and em- 
ployees of the legislature were increased. Legislators 
were granted $10 a day for expenses in addition to 
their regular travel allowance. A_ constitutional 
amendment adopted in California would authorize 
the legislature to fix members’ salaries which are 
now fixed by the constitution at $1,200 annually. 
During 1947 O/io legislators’ salaries were increased 
from $2,000 to $2,600 yearly. A salary study com- 
mission was established to make a salary study and a 
job classification and pay analysis. 

California and Illinois legislators were made eligi- 
ble for state pensions. 
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The establishment of a Legislative Research Com- 
mission in Ohio and a Legislative Council in Wis- 
consin were two important developments affecting 
the organization of state governments. New Hamp- 
shire and several other states created Interim Com- 
mittees directed to conduct studies on which to base 
further development in legislative procedure. 

In Illinois increased appropriations were granted 
to the Legislative Council, the Legislative Reference 
Bureau, and the Budgetary Commission. The House 
of Representatives adopted a resolution which com- 
pletely revises the House rules including a substan- 
tial reduction in the number of standing commit- 
tees. Alabama also reduced the number of standing 
committees in the House and, further, adopted a 
resolution that all bills be introduced in duplicate. 
A Massachusetts constitutional amendment to desig- 
nate the lieutenant governor-elect as successor of 
the governor-elect if the latter should die between 
election and inauguration was approved and is sub- 
ject to a popular referendum. The Ohio legislature 
provided that the Speaker of the House during the 
preceding biennium, or in his absence the Speaker 
pro tem, shall take the chair; this replaces the old 
provision that the oldest member-elect of the majori- 
ty party who has served the greatest number of con- 
secutive terms should take the chair. California 
establishéd an interim committee for revision of the 
state constitution. 


Veterans 

LEGISLATIVE action on state bonuses for veterans was 
an important item in the field of veterans’ affairs in 
1947. In addition to the state bonus legislation 
summarized in the July issue of STATE GOVERNMENT, 
the /llinois General Assembly established the legal 
machinery needed to pay the veterans’ bonus voted 
last November; and Jowa, Ohio, and Wisconsin re- 
ferred the matter to the electorate for referendum 
action at the forthcoming elections. 

Wisconsin's legislators established the Wisconsin 
Veterans Housing Authority to deal systematically 
with the acute problem of housing for veterans and 
appropriated $100,000 for administrative costs. Pro- 
visions were also made for county housing authori- 
ties. California extended the period in which funds 
are available for the acquisition of emergency hous- 
ing and provided for farm and home purchases by 
veterans’ widows. The Uniform Veterans Guardian- 
ship Act was passed in Wisconsin and Ohio, and 
Iowa adopted the Minority of Veterans Act. 

The Department of Veterans’ Affairs in Alabama 
was authorized to assist veterans in presenting and 
pursuing claims against the United States and the 
state of Alabama arising out of service in any war of 
the United States. Disabled veterans who have re- 
ceived automobiles from the Administrator of Vet- 


erans’ Affairs were exempt from license and ad 
valorem taxes. 

The Veterans Commission in Florida was ey. 
panded into the Department of Veterans Affairs and 
given an annual appropriation of $250,000. Ohio’s 
temporary soldier vote law was made a permanent 
law. Chartered banks in Jowa were authorized to 
make loans to veterans under conditions correspond. 
ing to those obtaining in national banks. 


Administrative Reorganization 


SEVERAL sTATES abolished old agencies and set up 
new agencies with broader functions. In California 
the new State Conservation and Planning Board re. 
placed the Reconstruction and Reemployment Com. 
mission. Ohio reestablished its Postwar Program 
Commission on a new basis. 

Alabama’s new Department of Examiners of Pub. 
lic Accounts under the supervision of a special legis. 
lative committee was created to post-audit records 
of all state and county agencies. One of the major 
enactments of the 1947 Wisconsin legislature in- 
volved the reorganization of the state accounting 
and auditing systems, transferring the accounting 
and pre-auditing functions from the Secretary of 
State to the Department of the Budget and Accounts 
and creating a Department of State Audit with a 
new system of state accounting and audit. Ohio re- 
vised its public accounting law and established the 
Accountancy Board of Ohio. 

The Highway Patrol of California was separated 
from the Department of Motor Vehicles and estab- 
lished as a separate department. In Massachusetts 
the Department of Education was reorganized to de- 
centralize the powers formerly vested in the Com- 
missioner of Education; a nine-man Board of Edu- 
cation was established with the Commissioner as its 
executive officer. The office of the state Fire Marshal 
in Ohio was reorganized and a new bureau for arson 
and fire prevention established. Wisconsin created 
an anti-trust bureau in the Attorney General's Office 
and set up a state crime laboratory. 

Amendments to the State Employees Retirement 
Act in Illinois liberalized certain of the provisions, 
including those pertaining to credit for prior state 
service, military service, judicial service, and some 
federal service. Jowa authorized the lowering of the 
retirement age from 60 to 55 for policemen and fire- 
men after twenty-two years of service in municipali- 
ties of more than 8,000 having civil service systems. 
In Massachusetts state employees were placed on a 
40-hour week and longevity bonuses for five, nine, 
twelve, and fifteen years of service were authorized. 
The passage of the Public Employees Retirement 
Act in Wisconsin merged and strengthened several 
public employee pension funds and in general lib- 
eralized their provisions. 
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Action by the Legislators—1947 


Tax and Fiscal 

ExcePT IN the field of individual and corporate in- 
come levies where there were some reductions, most 
state tax legislation in 1947 took the form of in- 
creased rates or the addition of new taxes. Rates for 
individual income taxes were revised upward in 
several states, and Jowa repealed its 50 per cent 
credit. California continued its temporary reduction 
in personal income tax. 

Corporate income taxes were increased in a num- 
ber of states, including Massachusetts where they 
were raised from 4 to 514 per cent. The tempo- 
rary reduction in the bank and corporation fran- 
chise tax and in the corporation income tax was 
continued in California. 

Florida tightened its cigarette tax law to include 
mail orders outside the state. In Alabama a sales 
tax was established on alcoholic and cereal bever- 
ages and on tobacco products. Ohio made perma- 
nent its excise tax on cigarettes at a rate of 1 cent 
for a package of ten. California continued the tem- 

rary reduction of sales and use taxes. 

During 1947 the tax on hard liquor was increased 
in Massachusetts from $1.45 to $2 per gallon and on 
beer and ale from $1 to $2 a barrel. Wisconsin 
doubled the tax on intoxicating liquor and wine, 
and Florida made permanent the additional taxes 
on alcoholic beverages passed by the 1945 legisla- 
ture. In New Hampshire taxes on pari-mutuel bet- 
ting and on liquors will continue to serve as the 
base for its revenue system. 

Gasoline taxes were increased in California and 
New Hampshire, and Ohio extended the liquid fuel 
tax. Ohio tax legislation also included the repeal of 
an admissions tax. Assessment procedures were al- 
tered by a new law in Jowa, and constitutional 
amendments prohibiting the use of “highway” funds 
for non-highway purposes were referred to the voters 
for approval in Florida and Massachusetts. 

Efforts of the 1947 legislatures to assist local fi- 
nances included the authority given J/linois cities 
to impose a one-half of 1 per cent sales tax subject 
to local approval. Legislation was enacted to clarify 
and modify the full assessment program under 
which local governments have been levying property 
taxes since 1945. The taxing power of local units of 
government was limited to a point which is 5 per 
cent more than in 1945. In Massachusetts a portion 
of the revenue received from personal income, corpo- 
rate, and real taxes is to be distributed to cities and 
towns. Ohio allocated a large share of its sales tax 
revenue to local governments, and California in- 
creased grants to local agencies. The increasing 
complexity of fiscal problems at the state and local 
levels was indicated by the authorization of addi- 
tional research by interim legislative committees 
or by state administrative agencies. In California 
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and /llinois such research was placed on a perma- 
nent basis. In Alabama and Jowa and other states 
special studies of financial administration have been 
completed or are under way. 


The Illinois Court of Claims 
(Continued from Page 261) 


Although it is generally conceded that the IIli- 
nois court of claims should be a court of record, 
from whose decisions a right of appeal should lie to 
the supreme court, only a new constitution, or a 
constitutional amendment, can remedy that defect. 
Progress has been made, and the narrow concept 
that the king can do no wrong, has been superseded 
by a theory of state accountability. There is, how- 
ever, still ample opportunity for further progress, 
for further improvement in the hearing and de- 
termination of claims against the state of Illinois. 


Michigan’s Court of Claims 
(Continued from Page 266) 


employee shall receive any additional fees or compensa- 
tion for rendering such services or appearing as a wit- 
ness before the court upon behalf of the state. 

FRAUD, PRACTICE OF, IN CONNECTION WITH 
CLAIM; FORFEITURE. 

Sec. 23 (Act 135, 1939) Any person who corruptly 
practices, or attempts to practice, any fraud against the 
state of Michigan, in the proof, statement, establishment, 
or allowance of any claim or of any part of a claim, 
against the state, shall thereby forfeit the same to the 
state and it shall be the duty of the court of claims in 
such case to find specifically that such fraud was prac- 
ticed, or attempted to be practiced, and thereupon to 
give judgment that such claim is forfeited to the state 
and that the claimant be forever barred from prosecuting 
the same. 

ABOLISHING DEFENSE OF GOVERNMENTAL 
FUNCTION IN CERTAIN ACTIONS AGAINST 
STATE. 

Section 1. (Act 87, P.A. 1945) In all actions brought 
in the court of claims against the state of Michigan to 
recover damages resulting from the negligent operation 
by an officer, agent or employe of the state of Michigan 
of a motor vehicle of which the state of Michigan is owner 
as defined by Act No. go2 of the Public Acts of 1915, as 
amended, the fact that the state of Michigan was in the 
ownership or operation of such motor vehicle, engaged 
in a governmental function, shall not be a defense to 
such action: Provided, however, That this act shall not 
be construed to impose upon the state of Michigan a 
liability other or greater than the liability imposed upon 
other owners of motor vehicles by the provisions of Act 
No. go2 of the Public Acts of 1915, as amended. 

SECTION REPEALED. 

Section 2. (Act 87, P.A. 1945) Section 24 of Act No. 
135 of the Public Acts of 1939, as amended by Act No. 
237 of the Public Acts of 1943, is hereby repealed. 
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Aviation 


IN CONNECTION with the federal-aid airport program the 
CAA has issued a statement of policy to clarify numer- 
ous questions that have been raised concerning the 
terms of the Sponsors’ Assurance Agreement. Thus far 
only forty-six of the proposed go8 projects in the 1947- 
48 airport program have been approved for federal-aid 
construction. 


Housing 


Tue Housinc AND FInANcE AGENCY has issued 
new regulations for disposing of approximately 160,000 
units of federally owned permanent war housing. With 
emphasis on promotion of home ownership with first 
preference to veterans the regulations establish three 
preference groups in the following order of priority: 

1. Veterans now living in a war housing unit which is 
to be sold and who intend to continue occupying such 
unit, 

2. Veterans who intend to occupy a dwelling to be 
sold, and 

3. Non-veterans presently occupying a unit which is 
to be sold and who intend to continue to live in the 
dwelling after purchase. 

Representatives of local governments where war hous- 
ing is located are to be consulted in advance of the dis- 
position of any project so that local recommendations 
can be followed whenever practicable. All sales are to be 
on a cash basis. 


Social Security 


Tue SENATE FINANCE ComMMiITTEeE is scheduled to make a 
study this fall of the Social Security system, preparatory 
to a general overhaul of the program. An advisory coun- 
cil of experts has been appointed. Hearings have not 
been scheduled as yet. 

On the twelfth anniversary of the Social Security Act 
the U. S. Children’s Bureau reported the program for 
aid-to-dependent children and the increased services for 
child welfare have made it possible for many children, 
who otherwise would have been placed in institutions, to 
be cared for in their own homes or in foster homes. The 
number of children living in public institutions for de- 
pendent, neglected, or delinquent children at the be- 
ginning of the year was about 28 per cent below the 
figure for 1933. 

During the life of the maternal and child-health pro- 
gram, infant mortality has dropped 40 per cent to a 
rate of 36 per thousand live births. During the same 
twelve-year period, maternal mortality has decreased 70 
per cent to a rate of 1.6 per thousand live births. 

All states now have expanded programs for the care 


of crippled children. More than $10 million of state and 
local funds were budgeted in 1947 for these services 
more than 2.5 times the federal grant of $3,870,000, 


Health 


Most sTATEs are now completing their surveys and pro 
posed plans showing the over-all requirements for ad. 
ditional hospitals and other public health facilities to be 
constructed with federal aid under the Hospital Survey 
and Construction Act of 1946. As of the present time 
the U. S. Surgeon General has given final approval to 
the state plans of Illinois, Indiana, Kentucky, Missis 
sippi, North Carolina, Oklahoma, and Washington. It is 
expected that applications for individual construction 
projects will be received soon under these approved 
plans. Five additional state plans have been completed 
and submitted to the United States Public Health Service 
district offices for preliminary review. 

The health departments of every state, as well as hum 
dreds of county and city health departments, have been 
cooperating with the Sanitary Engineering Division of 
the United States Public Health Service in making a 
nation-wide inventory of basic sanitation needs. The 
survey will guide future action aimed at providing na 
tion-wide protection against filth-borne diseases such ag 
dysentery, diarrhoea, and typhoid fever. 

The results of the survey, based on June, 1946 costs, 
show the nation needs $2.2 billion worth of water works 
construction; $3.7 billion of sewerage facilities; $166 
million of garbage collection and disposal facilities; and 
$1.6 billion of all types of sanitation facilities for rural 
homes. Almost 40 per cent of this needed construction 
is at least in the planning stage. A detailed report on 
the survey is to be published in the early fall. 


Motor Vehicles Increase 


Tue Pustic Roaps ADMINISTRATION recently estimated, 
on the basis of reports from state authorities, that motor 
vehicle registrations in 1947 will soar to an all-time 
high of 37,164,000. This represents an increase of 9% 
per cent over 1946 registrations and slightly less than 8 
per cent over 1941, the previous peak year. 


Surplus Property 


Tue SpeciaL Apvisory Committee of the National Asso 
ciation of State Purchasing Officials appointed by WAA, 
at its last meeting urged the adoption of a policy of ak 
lowing a uniform 95 per cent discount on all sales to 
states for health or educational purposes. While this 
policy was not adopted, WAA has greatly expanded the 
list of items on which the 95 per cent discount will be 
allowed. 
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